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UNITED STATES COURT OF APPEALS, 
FOR THE SECOND CIRCUIT. 


X 

Bernard Tobin, as father and next friend of 
Donna Ellen Tobin, a minor, 

Plaintiff-Appellee-Appellant , 
againet 

LOUIS EMPLOYMENT AGENCY, 

Defendant , 

Ben J. and Julius Slutsky, a partnership doing 
business as Nevele Country Club, 

Defendants- Appellants- Appel lee 8 . 
On Appeal From the United States District Court for 
the Southern District of New York. 
X 


DOCKET ENTRIES. 


Date 

7 - 8-71 

8 - 19-71 

8 - 20-71 

8 - 20-71 

9 - 14-71 


Proceedings 

Filed complaint and issued summons. 

Filed ANSWER of deft. Louis Employment Agency 
to complaint, and cross-claim. 

Filed consent to the amendment of the complaint. 
Filed AMENDED COMPLAINT, and issued summons. 
Filed ANSWER of deft. Louis Employment Agency 
to amended complaint and cross-claim. 
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DOCKET ENTRIES 

9-16-71 Filed deft* Louis Employment Agency, interrogs. 

9-16-71 Filed answer to interrogs. propounded by deft. 
Louis Employment Agency. 

9-24-71 Filed ANSWER with Cross-Complaint of deft. 

Nevele Country Club, to amended complaint. 

10- 5-71 Filed Affidavit of Service of Answer to amended 
complaint and cross claim. 

10- 5-71 Filed Affidavit of Service of Answer and Cross 
Claim. 

10- 7-71 Filed deft. Louis Employment Agency ANSWER to 
cross claim of co-deft. Nevelle Country Club. 

10- 7-71 Filed Summons with Marshal's ret. Served 

Nevele Hotel, Inc., by Sanford Cole, on 7-19-71. 
Louis Employment Agency, by Jack Miller, on 
7-22-71. 

10-26-71 Filed Answer of deft. Nevele Country Club to 
cross- complaint in answer. 

10- 21-71 Filed Summons with Marshal's ret. Served; Ben 

J. and Julius Slutsky, by J. Roth on 9-8-71. 

11- 15-71 Filed pltff's Answer to Interrogs. 

11—15—71 Filed deft. Louis Employment Agency, Interrogs. 
to be answered by pltff. 
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DOCKET ENTRIES 


1-27-72 Filed Interrogatories to deft. Nevele Hotel, 
Inc. 

1-27-72 Filed Interrogatories to deft. Louis Employ- 
ment Agency. 

4- 6-72 Filed answers to interrogatories. 

6-14-72 Filed deft. Nevele Hotel, Inc. answers to 
interrogs . 

8- 29-72 Filed pltffs' Request For Production. 

10-18-72 Filed deft. Louis Employment Agency, Response 

to Request For Production. 

9- 11-73 Filed Stip & Order that A. Allen Stanger, Esq. 

of 10 Columbus Circle, New York, N.Y. 10019 is 
substituted in the place and stead of Wolfman 
and Stanger as attorney for deft. Louis Employ- 
ment Agency. So ordered Frankel, J. 

10- 4-73 Filed pre-trial order. FRANKEL, J. (Filed in 
chambers 6-6-73) 

10- 4-73 Filed pltff's pre-trial memorandum (Filed in 
chambers 5-22-73) 


11-28-73 Reassigned to Judge Levet. 

11-30-73 PRE-TRIAL CONFERENCE HELD - Jury trial, split 
trial Liability first 2 days. 
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12- 3-73 

12- 3-73 
12- 3-73 
12- 3-73 
12- 8-73 


12-12-73 

12-13-73 



1-11-74 


1-17-74 

1-17-74 

1-17-74 


DOCKET ENTRIES 

Filed deft's (Louis Employment Agency) notice 
of designation of atty. 

Filed pltff's designation of trial counsel. 

Filed attys notice of appearance for pltff. 

Filed pltff's supplemental pretrial memorandum. 
Filed JUDGMENT #73,990; Ordered that pltff. 
have judgment against the deft's in the amount 
of $30,09.00. Judg. Ent. Clerk. Mail notice. 
Ent. 12-20-7' 

Before Levet, J. Jury trial begun. 

Trial continues « Concluded. Verdict for pltff 
$30,000.00 Deft, request a 30 days stay of 
execution of verdict pending appeal, with con- 
sent of all parties. Request is granted pro- 
viding deft's post bond. 

Filed deft's (Nevele Country Club) notice of 
appeal from the final judgment entered. 12-18-73. 
Mailed copies to Williams, Connolly & Califano 
6 A. Allen Stanger. 

Filed deft's memorandum of law. 

Filed deft's atty's notice of trial counsel. 

Filed deft's request tc Charge. 
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DOCKET ENTRIES 


1-17-74 


1-17-74 


1-28-74 


2- 4-74 


F^led stip & order between deft. Nevele Country 
Club & Louis Employment Agency discontinuing 
& dismissing cross-claim against Louis Employ- 
ment Agency. So ordered. Levet, J. 

Filed Bill of costs on Judgment #73,990 in the 
sum of $335.76. Appearance in opposition noted. 
Clerk. 

Filed pltff's notice of APPEAL to the USCA from 
judgment entered December 13, 1973 by Levet, J. 
Mailed copy to Tropp, Goldfinger & Berson. 

Filed deft. Louis Employment Agency's answers 


to interrog. 
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SUMMONS. 

UNITED STATES DISTRICT COURT, 

For the southern district of new York. 




Bernard Tobin, individually and as father and next 

friend of Donna Ellen Tobin, a minor, 3600 Shan- 
non Road, Cleveland Heights, Ohio 41118, 

Plaintiff , 


v, 

Nevele hotel, Inc., 27 West 72nd Street, New York, 
New York, Louis employment agency, 96 Third 
Avenue, New York, New York 10003, Ben J. and 
Julius Slutsky, a partnership doing business 
as Nevele Country club, 27 West 72nd Street, 
New York, New York, 


Da f andante . 


X 


To the above named Defendants: 

You are hereby summoned and required to serve upon 
WILLIAMS, CONNOLLY t CAL IF AN 0 , plaintiff's attorneys, 
whose address 136 East 55th Street, New York, New York 
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SUMMONS 

10022 an answer to the complaint which is herewith served 
upon you, within 20 days after service of this summons 
upon you, exclusive of the day of service. If you fail 
to do so, judgment by default will be taken against you 
for the relief demanded in the complaint. 

JOHN LIVINGSTON 
Clerk of Court 

I. HELIZ 
Deputy Clerk 

Date: Aug. 20, 1971 
(Seal of Court) 
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AMENDED COMPLAINT. 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 

1. Jurisdiction is vested in this court pursuant 
to 28 U.S.C. §1332 in that the matter in controversy is 
between citizens of different states and that the amount 
in controversy exceeds the sum of $10,000 exclusive of 
interest and costs. 

2. Plaintiff Bernard Tobin is an adult citizen and 
resident of the State of Ohio residing at 3600 Shannon 
Road, Cleveland Heights, Ohio 44118. Donna Ellen Tobin 
is a minor and resident of the State of Ohio, residing 
at 3600 Shannon Road, Cleveland Heigh' ,, Ohio 44118 and 
is the daughter of plaintiff Bernard Tobin. 

3. Defendant Nevele Hotel, Inc. ("Nevele") is a 

New York corporation licensed to do business in the Soutn- 
em District of New York and which does business in said 
district at 27 West 72nd Street, New York, New York. 

4. Defendant Louis Employment Agency ("Louis") is 
licensed to do business in the Southern District of New 
York and does business in said district at 96 Third Ave- 
nue, New York, New York 10003. 

5. Defendant Ben J. and Julius Slutsky, a partner- 
ship doing business as Nevele Country Club ("Country 
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AMENDED COMPLAINT 

Club") is a partnership licensed to do business in the 
Southern District of New York and does business in said 
district at 27 West 72nd Street, New York, New York. 

6. At all times hereinafter referred to, plaintiff 
Bernard Tobin, his wife, and daughter Donna Ellen Tobin 
were paying guests of defendants Nevele and Country Club 
at their hotel in Ellenville, New York 12428. 

FIRST CAUSE OF ACTION 

7. Plaintiff realleges and incorporates herein by 
reference paragraphs 1 through 6 of this Complaint and 
further alleges as follows. 

8. On or about July 11, 1970, Donna Ellen Tobin 
entered the elevator on the ground floor of the Golden 
Cite Building of the Nevele Hotel, Ellenville, New York 
12428 ("Hotel") to go to the room in which she was 
staying. 

9. At that time Robert Stevens, an agent, servant 
and/or employee of defendants Nevele and Country Club, 
assaulted Donna Ellen Tobin without permission or priv- 
ilege and placed her in immediate fear of further harm- 
ful or offensive conduct by brandishing before her a knife 
and telling her that if she screamed he would slash her 
throat. 
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AMENDED COMPLAINT 

10. Robert Stevens ("Stevens") then forced Donna 
Ellen Tobin to proceed in the elevator with him to the 
top floor of the Hotel. He then forced her to walk down 
a hallway and onto a catwalk which ran across the roof 
of the Hotel. 

11. Stevens then exposed his genitalia to Donna 
Ellen Tobin and further assaulted and battered her by 
placing his hand on various parts of her body. 

12. Donna Ellen Tobin asked Stevens to cease his 
activity. He replied that if she did not allow him to 
continue this assault and battery he would slit her 
throat. Only when Donna Ellen Tobin promised not to 
tell anyone about the unlawful assault and battery by 
Stevens did he consent to stop. 

13. The actions heretofore alleged were done by 
Stevens maliciously, willfully and intentionally. 

14. As a result of the actions heretofore alleged, 
Donna Ellen Tobin was greatly humiliated and was subjected 
to great mental and bodily distress all to her damage in 
the amount of $150,000. 

WHEREFORE, plaintiff prays that he have judgment 
as father and next friend of Donna Ellen Tobin against 
the defendants Nevele and Country Club and each of them 
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AMENDED COMPLAINT 

for compensatory deunages in the sum of $150,000 and that 
he have judgment against the defendants Nevele and Country 
Club and each of them for punitive damages in the sum of 
$1 million and that he recover from the defendants Nevele 
and Country Club his costs of this action. 

SECOND CAUSE OF ACTION 

15. Plaintiff realleges and incorporates herein by 
reference paragraphs 1 through 14 of this Complaint and 

. further alleges as follows. 

16. The actions hereinabove alleged were done by 
Stevens, the agent, servant and/or employee of defendants 
Nevele and Country Club, maliciously, willfully and in- 
tentionally. 

17. By the actions heretofore alleged, the agent, 
servant and/or employees of defendants Nevele and Country 
Club made to Donna Ellen Tobin, both directly and in- 
directly, threats of physical violence which inflicted 
upon Donna Ellen Tobin great mental and bodily distress 
and emotional disturbances all to her damage in the suiu 
of $150,000. 

WHEREFORE, plaintiff prays that he have judgment as 
father and next friend of Donna Ellen Tobin against the 
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AMENDED COMPLAINT 

defendants Nevele and Country Club and each of them for 
compensatory damages in the sum of $150,000 and for puni- 
tive damages in the sum of $1 million and that he recover 
from the defendants Nevele and Country Club his costs 
of this action. 

Third cause of action 

18. Plaintiff realleges and incorporates herein by 
reference paragraphs 1 through 17 of this Complaint and 
further alleges as follows. 

19. The defendants Nevele and Country Club, be- 
cause plaintiff, hie wife and daughter were paying guests 
of the Hotel owned and operated by defendants Nevele and 
Country Club, had a contractual obligation to provide 
them decent and respectful treatment. 

20. Because of the aforementioned actions, defend- 
ants Nevele and Country Club breached their contractual 
obligation to the plaintiff and to Donna Ellen Tobin. 

il. As a direct result of the actions of the agent, 
servant and/or employee of defendants Nevele and Country 
Club and as a direct result of the breach of contractual 
obligation owed to the plaintiff and to Donna Ellen 
Tobin by defendants Nevele and Country Club, the plaintiff 
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AMENDED COMPLAINT 

individually has suffered physical and mental distress 
as well as expenses all to his damage in the sum of 
$ 10 , 000 . 

22. As a direct result of the actions of the agent, 
servant and/or employee of defendants Nevela and Country 
Club, and as a direct result of the breach of contractual 
obligation owed to the plaintiff and to Donna Ellen Tobin 
by defendants Nevele and Country Club, Donna Ellen Tobin 
has suffered physical and mental distress as well as 
expenses all to her damage in the sum of $150,000. 

WHEREFORE, plaintiff prays that he have judgment in- 
dividually against the defendants Nevele and Country Club 
and each of them for compensatory damages in the sum of 
$10,000 and as the father and next friend of Donna Ellen 
Tobin in the sum of $150,000 and that he recover from 
the defendants Nevele and Country Club his costs of this 
action. 

FOURTH CAUSE Of ACTION 

23. Plaintiff realleges and incorporates herein by 
reference paragraphs 1 through 22 of this Complaint and 
further alleges as follows. 
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AMENDED COMPLAINT 

24. Defendants Nevele and Country Club negligently 
maintained hiring practices and operations which allowed 
Robert Stevens, a recent escapee from a mental institu- 
tion, to be employed at their Hotel. 

25. The conduct of defendants Nevele and Country 
Club as hereinabove set forth was gross and wanton. 

26. As a direct result of the negligent hiring of 
Stevens by defendants Nevele and Country Club, Donna Ellen 
Tobin suffered great humiliation, mental and bodily dis- 
tress all to her damage in the sum of $150,000. 

WHEREFORE, plaintiff prays that he have judgment as 
father and next friend of Donna Ellen Tobin against the 
defendants Nevele and Country Club and each of them for 
compensatory damages in the sum of $150,000 and that he 
have judgment against the defendants Nevele and Country 
Club for punitive damages in the sum of $1 million and 
that he recover from the defendants Nevele and Country 
Club his costs of this action. 

Fifth cause of action 

27. Plaintiff realleges and incorporates herein by 
reference paragraphs 1 through 26 of this Complaint and 
further alleges as follows. 
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AMENDED COMPLAINT 

28. Defendants Nevele and Country Club negligently 
maintained supervision over their agent , servant and/or 
employee Stevens. 

29. The conduct of defendants Nevele and Country 
Club as hereinabove set forth was gross and wanton. 

30. As a direct result of the negligent supervi- 
sion of Stevens by defendants Nevele and Country Club, 
Donna Ellen Tobin suffered great humiliation, mental and 
bodily distress all to her damage in the sum of $150,000. 

WHEREFORE, plaintiff prays that he have judgment as 
father and next friend of Donna Ellen Tobin against the 
defendants Nevele and Country Club and each of them for 
compensatory damages in the sum of $150, 00^ and that he 
have judgment against the defendants Nevele and Country 
Club and each of them for punitive damages in the sum of 
$1 million and that he recover from the defendemts Nevele 
and Country Club his costs of this action. 

SIXTH CAUSE OF ACTION 

31. Plaintiff realleges and incorporates herein by 
reference paragraphs 1 through 30 of this Complaint and 
further alleges as follows. 
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AMENDED COMPLAINT 

32. As a direct result of the negligence of defend- 
ants Nevele and Country Club as heretofore alleged, 
plaintiff Tobin has incurred and in the future will con- 
tinue to incur expenses for the care and treatment of 
his daughter Donna Ellen Tobin, all to his damage in the 
sum of $15,000. 

WHEREFORE, plaintiff prays that he have judgment in- 
dividually against the defendants Nevele and Country Club 
and each of them for compensatory damages in the sum of 
$15,000 and that he recover from the defendants Nevele 

and Country Club his costs of this action. 

« 

Seventh cause op action 

33. Plaintiff realleges and incorporates herein by 
reference paragraphs 1 through 32 of this Complaint and 
further alleges as follows. 

34 . Defendant Louis , in the operation of its em- 
ployment agency, was negligent in recommending to defend- 
ants Nevele and Country Club that defendants Nevele and 
Country Club procure the employment of Stevens. 

35. The conduct of defendant Louis as hereinabove 


set forth was gross and wanton. 
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AMENDED COMPLAINT 


36. As a direct result of the conduct of defendant 
Louis, Donna Ellen Tobin suffered great humiliation, 
mental and bodily distress all to her damage in the sum 
of $150,000. 

WHEREFORE, plaintiff prays that he have judgment as 
father and next friend of Donna Ellen Tobin against the 
defendant Louis for compensatory damages in the sum of 
$150,000 and that he have judgment against the defendant 
Louis for punitive damages in the sum of $1 million and 
that he recover from the defendant Louis his costs of 
this action. 


WILLIAMS, CONNOLLY & CALIFANO 
By THOMAS E. PATTON 
A member of the Firm 
136 East 55th Street 
New York, New York 10022 
(212) 688-9224 

WILLIAMS, CONNOLLY & CALIFANO 
By PAUL MARTIN WCLFF 
By THOMAS E. PATTON 
1000 Hill Building 
Washington, D. C. 20006 
(202) 638-6565 
Counsel for Plaintiff 


JURY DEMAND 


Plaintiff requests a trial by jury on all issues 
herein. 


THOMAS E. PATTON 
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ANSWER OF DEFENDANT NEVELE COUNTRY CLUB WITH 
CROSS- COMPLAINT. 

UNITED STATES DISTRICT COURT , 

SOUTHERN DISTRICT OF NEW YORK. 

Defendant NEVELE COUNTRY CLUB, by TROPP, GOLDFINGER 
& BERSON, its attorneys, answering the amended complaint 
of the plaintiff, respectfully alleges: 

1. It denies that it has any knowledge or informa- 
tion sufficient to form a belief thereof as to each and 
every allegation in paragraphs marked "1", "2", "3", 

"4", "8", "34", "35" and "36" of the amended complaint. 

2. It denies that it has any knowledge or informa- 
tion sufficient to form a belief thereof as to each and 
every allegation in paragraph marked "6" of the amended 
complaint, except admits, upon information and belief, 

at the times mentioned plaintiff BERNARD TOBIN, his wife, 
and daughter, DONNA ELLEN TOBIN, were guests at the Nevele 
Country Club in Ellenville, New York. 

3. It denies each and every allegation in paragraphs 
marked "9", "10", "11", "12", "13", "14", "16", "17", 

"20", "21", "22", "24", "25", "26", "28", "29", "30" 

and "32" of the amended complaint insofar as the same 
refer to or may in anywise affect this answering defendant. 
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ANSWER OF DEFENDANT NEVELE COUNTRY CLUB WITH 

CROSS-COMPLAINT 

4. It denies that it has any knowledge or informa- 
tion sufficient to form a belief thereof as to each and 
every allegation in paragraph marked "19" of the amended 
complaint, except begs leave to reserve all questions of 
law for the Court. 

AS AND FOR A CAUSE OF ACTION AND CROSS-COMPLAINT 
AGAINST THE DEFENDANT LOUIS EMPLOYMENT AGENCY, INC., 

SUED HEREIN AS LOUIS EMPLOYMENT AGENCY, THIS ANSWERING 
DEFENDANT, NEVELE COUNTRY CLUB, RESPECTFULLY ALLEGES s 

5. At the times mentioned in plaintiff's amended 
complaint and prior thereto, this answering defendant, 
NEVELE COUNTRY CLUB, a partnership, was the owner of 
resort premises known as Nevele Country Club in Ellen- 
ville. New York. 

6. Upon information and belief, at the times men- 
tioned in plaintiff's amended complaint and prior thereto, 
defendant LOUIS EMPLOYMENT AGENCY, INC. , sued herein as 
LOUIS EMPLOYMENT AGENCY, a New York corporation, operated 
an employment agency in the City of New York which pro- 
vided personnel to this answering defendant, NEVELE 
COUNTRY CLUB, to be nired as employees at its resort 
premises. 


1 
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ANSWER OF DEFENDANT NEVELE COUNTRY CLUB WITH 
CROSS-COMPLAINT 

7. Upon information and belief, prior to the times 
mentioned in plaintiff's amended complaint, defendant 
LOUIS EMPLOYMENT AGENCY, INC. provided an employee named 
Robert Stevens to this answering defendant, NEVELE COUNTRY 
CLUB, with knowledge that he might be hired a 3 an employee 
to perform his duties in and about the aforesaid resort 
premises. 

8. Upon information and belief, if plaintiffs were 
caused to sustain injuries and damages at the time and 
place set forth in plaintiffs' amended com&laint and in 
the manner and due to the facts, circumstances, condi- 
tions and negligence alleged therein, through any negli- 
gence or carelessness other than their own, such injuries 
and damages were sustained solely by reason of the active 
and primary negligence and carelessness, both of omission 
and commission, on the part of the deferdant LOUIS EMPLOY- 
MENT AGENCY, INC., its agents, servants, and/or employees, 
in negligently causing and creating the conditions com- 
plained of? in negligently recommending and providing an 
employee to this answering defendant, NEVELE COUNTRY CLUB, 
to be hired ai j who was hired and who allegedly committed 
the acts complained of by plaintiffs? in negligently 
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ANSWER OF DEFENDANT NEVELE COUNTRY CLUB WITH 
CROSS-COMPLAINT 

furnishing and supplying an employee to be hired by this 
answering defendant/ NEVELE COUNTRY CLUB/ and who was 
hired who was not fit, suitable, proper and competent to 
be an employee at a resort hotel premises; in negligently 
furnishing and supplying an employee to be hired and who 
was hired by this answering defendant, NEVELE COUNTRY 
CLUB, who acted wrongfully, illegally and beyond the 
scope of his authority; in negligently and carelessly 
failing to check and investigate the background of the 
aforesaid employee and reveal same to this answering 
defendant, NEVELE COUNTRY CLUB; in negligently and care- 
, lessly failing to ascertain the background of said em- 
ployee and advise this answering defendant, NEVELE COUNTRY 
CLUB, thereof; in negligently recommending, referring and 
providing an employee to this answering defendant, NEVELE 
COUNTRY CLUB, to be hired with knowledge that he was to 
be employed in and about resort premises to which the 
public was invited; in failing to take precautions to 
avoid the occurrence complained of by plaintiffs, and 
without any contributory negligence whatsoever on the 
part of this answering defendant, NEVELE COUNTRY CLUB. 


r 
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ANSWER OF DEFENDANT NEVELE COUNTRY CLUB WITH 
CROSS- COMPLAINT 

9. By reason of this suit and action and of the 
foregoing, this answering defendant will be put to cost 
and expense, no part of which has been paid by defendant 
LOUIS EMPLOYMENT AGENCY, INC. , who will be wholly liable 
over to and will be bound to indemnify this answering 
defendant for the amount of any judgment or verdict that 
may be recovered herein by plaintiffs against this an- 
swering defendant. 

WHEREFORE, defendant NEVELE COUNTRY CLUB demands 
judgment dismissing the amended complaint of the plain- 
tiffs herein, together with costs and the disbursements 
of this action, and further demands, pursuant to the 
Federal Court Rules of Civil Procedure for District Courts 
that the ultimata rights of this answering defendant, 
NEVELE COUNTRY CLUB , and the co-defendant in this action, 
IOUIS EMPLOYMENT AGENCY, INC., as between themselves be 
determined in this action, and that this answering de- 
fendant, NEVELE COUNTRY CLUB, have judgment over and 
against the defendant LOUIS EMPLOYMENT AGENCY, INC., for 
the amount of any verdict or judgment that may be 
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ANSWER OF DEFENDANT NEVELE COUNTRY CLUB WITH 
CROSS -COMPLAINT 


recovered herein by the plaintiffs against this answering 
defendant, together with costs and the disbursements of 
this action, and all expenses incurred in the defense 
thereof. 


TROPP, GOLDFINGER & BERSON 
By SIDNEY GOLDFINGER 
Member of the Firm 
Attorneys for Defendant 
NEVL. E COUNTRY CLUB 
Office & P. 0. Address 
500 Grand Concourse 
Borough of Bronx 
City of New York 
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ANSWER OF DEFENDANT LOUIS EMPLOYMENT AGENCY AND 

CROSS-CLAIM. 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 

The defendant LOUIS EMPLOYMENT AGENCY by the under- 
signed attorneys, answering the complaint of the plain- 
tiff herein alleges: 

FIRST? Denies any knowledge or information suffi- 
cient to form a belief as to any of the allegations con- 
tained in the paragraphs of the complaint designated as 
follows: "1", "2", "5", "7", "8", "9", "10", "11", "12", 
"15", "18", "19", "20", "21", "23", "24", "27" and "28". 

SECOND: Denies, except as heretofore admitted, each 
and every allegation in the paragraphs of the complaint 
designated as follows: "6", "14", "17", "22", "26", 

"30", "S2", "33", "34" and "35". 

THIRD: Denies each and every allegation in the 
paragraphs of the complaint designated as follows: "13", 
"16", "25", "29" and "31". 

AS AND FOR A FIRST, SEPARATE AND DISTINCT DEFENSE 
TO THE ENTIRE ACTION, THE DEFENDANT RESPECTFULLY SHOWS 
THAT: 

FOURTH: If the plaintiff sustained any injuries at 
the time and place alleged in the complaint then said 
injuries were caused by reason of the negligence of plain- 
tiff contributing thereto. 
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ANSWER OF DEFENDANT LOUIS EMPLOYMENT AGENCY AND 

CROSS-CLAIM 


FOR A SECOND SEPARATE AND COMPLETE DEFENSE TO THE 
ENTIRE COMPLAINT HEREIN AND AS A BASIS FOR AFFIRMATIVE 
RELIEF AGAINST THE DEFENDANT NEVELE HOTEL, INC., THE 
DEFENDANT LOUIS EMPLOYMENT AGENCY PURSUANT TO THE DEMANDS 
THAT THE ULTIMATE RIGHTS OF THE DEFENDANT LOUIS EMPLOY- 
MENT AGENCY BE DETERMINED IN THIS ACTION, AND AS AND 'OR 
A FIRST CROSS-CLAIM AGAINST THE DEFENDANT NEVENE HOTEL, 
INC., THE DEFENDANT LOUIS EMPLOYMENT AGENCY RESPECTFULLY 
ALLEGES t 


FIFTH: That if the plaintiff were caused to sustain 
damages at the time and place set forth in the plaintiff's 
complaint through any carelessness, recklessness, negli- 
gence other than the plaintiff's own carelessness, reck- 
lessness and negligence, said damages were sustained by 
reason of the sole active and primary -arelessness , reck- 
lessness and negligence and/or affirmative acts of omis- 
sion or commission by the defendant NEVELE HOTEL, INC., 
its agents, servants and/or employees; and if any judg- 
ment is recovered herein by ♦ne plaintiff against the 
defendant LOUIS EMPLOYMENT AGENCY it will be damaged 
thereby and the defendant NEVELE HOTEL, INC., are or 
will be primarily liable therefor. 

SIXTH: That by reason of the foregoing, the defend- 
ant NEVELE HOTEL, INC. will be liable to the defendant 
LOUIS EMPLOYMENT AGENCY in the event and in the amount 
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ANSWER OF DEFENDANT LOUIS EMPLOYMENT AGENCY AND 

CROSS-CLAIM 

of a recovery herein by the plaintiff and the defendant 
NEVELE HOTEL, INC. is bound to pay any and all attorneys 
fees and costs of investigation and disbursements. 

WHEREFORE, the defendant LOUIS EMPLOYMENT AGENCY 
demands a judgment dismissing the complaint herein as 
to this answering defendant and further demands that the 
ultimate rights of the defendants LOUIS EMPLOYMENT 
AGENCY and NEVELE HOTEL, INC. as between themselves be 
determined in this action, and that the defendant LOUIS 
EMPLOYMENT AGENCY have judgment over and against the 
defendant NEVELE HOTEL, INC. for the amount of any ver- 
dict of [judgment which may be obtained herein by the 
plaintiff against the defendant LOUIS EMPLOYMENT AGENCY 
together with the costs and disbursements of the action 
plus all attorneys fees and all other costs herein. 

Dated: New York, New York 
August 17, 1971 

WOLFMAN and STANGER 
Attorneys for Defendant 
LOUIS EMPLOYMENT AGENCY 
By: LEWIS I. WOLF 

Office & P. O. Address 
10 Columbus Circle 
Borough of Manhattan 
City of New York (19) 

Tel. No. Pleadings, 957-4022 

Tel. No. Pre-Trial Conferences, 957-4015 
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ANSWER OF DEFENDANT LOUIS EMPLOYMENT AGENCY TO AMENDED 
COMPLAINT AND CROSS-CLAIM. 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 

The defendant, LOUIS EMPLOYMENT AGENCY by th'? under- 
signed attorneys, answering the amended complaint of the 
plaintiff herein alleges: 

FIRST: Denies any knowledge or information suffi- 
cient to form a belief as to any of the allegations con- 
tained in the paragraphs of the amended complaint desig- 
nated as follows: "1", "2", "6", "8", "9", "10", "11", 
"12", "13", "16", "19", "20", "24", "25", "28" and "29". 

SECOND: Denies, except as heretofore admitted, each 

and every allegation in the paragraphs of the amended 
complaint designated as follows: "7", "15", "18", "23" 
and "27". 

THIRD: Denies each and every allegation in the 
paragraphs of the amended complaint designated as folxows : 
"14", "17", "21", "22", "26" and "30". 

AS AND FOR A FIRST, SEPARATE AND DISTINCT DEFENSE 
TO THE ENTIRE ACTION, THE DEFENDANT RESPECTFULLY SHOWS 
THAT: 

FOURTH: If the plaintiff sustained any injuries at 

the time and place alleged in the complaint then said 
injuries were caused by reason of the negligence cf plain- 
tiff contributing thereto. 
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ANSWER OF DEFENDANT LOUIS EMPLOYMENT AGENCY TO AMENDED 
COMPLAINT AND CROSS-CLAIM 


For a separate and complete defense to the entire 

AMENDED COMPLAINT HEREIN AND AS A BASIS FOR AFFIRMATIVE 
RELIEF AGAINST THE DEFENDANTS NEVELE HOTEL, INC. AND 

Ben j. and Julius Slutsky, the defendant Louis employment 

AGENCY PURSUANT TO THE CPLR DEMANDS THAT THE ULTIMATE 
RIGHTS OF THE DEFENDANT LOUIS EMPLOYENT AGENCY BE DETER- 
MINED IN THIS ACTION, AND AS AND FOR A CROSS-CLAIM AGAINST 
THE DEFENDANTS NEVELE HOTEL, INC. AND BEN J. AND JULIUS 

Slutsky, the defendant Louis employment agency respect- 
fully ALLEGES: 


FIFTH: That if the plaintiff were caused to sustain 
damages at the time and place set forth in the plaintiff's 
amended complaint through any carelessness, recklessness , 
negligence other than the plaintiff's own carelessness, 
recklessness and negligence, said damages were sustained 
by reason of the sole active and primary carelessness, 
recklessness and negligence and/or affirmative acts of 
omission or commission and/or breach of warranty by the 
defendants NEVELE HOTEL, INC. and BEN J. and JULIUS 
SLUTSKY its agents, servants and/or employees; and if any 
judgment is recovered herein by the plaintiff against 
the defendant LOUIS EMPLOYMENT AGENCY it will be damaged 
thereby and the defendants NEVELE HOTEL, INC. and BEN J. 
and JULIUS SLUTSKY, are or will be primarily liable there- 
for. 

SIXTH: That by reason of the foregoing, the defend- 
ants NEVELE HOTEL, INC. and BEN J. and JULIUS SLUTSKY will 
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ANSWER OF DEFENDANT LOUIS EMPLOYMENT AGENCY TO AMENDED 
COMPLAINT AND CROSS-CLAIM 

be liable to the defendant LOUIS EMPLOYMENT AGENCY in 
the event and in the amount of a recovery herein by the 
plaintiff and the defendants NEVELE HOTEL, INC* and BEN 
J. and JULIUS SLUTSKY is bound to pay any and all attor- 
neys fees and costs of investigation and disbursements. 

WHEREFORE, the defendant LOUIS EMPLOYMENT AGENCY 
demands a judgment dismissing the amended complaint herein 
as to this answering defendant and further demands that 
the ultimate rights of the defendants LOUIS EMPLOYMENT 
AGENCY and NEVELE HOTEL, INC. and BEN J. and JULIUS 
SLUTSKY as between themselves te determined in this ac- 
tion, and that the defendant LOUIS EMPLOYMENT AGENCY have 
judgment over and against the defendants NEVELE HOTEL, 

INC. and BEN J. and JULIUS SLUTSKY for the amount of any 
verdict of judgment which may be obtained herein by the 
plaintiff against the defendant LOUIS EMPLOYMENT AGENCY 
together with the costs and disbursements of the action 
plus all attorneys fees and all other costs herein. 

Dated: New York, New York 
September 13, 1971 

WOLF MAN and STANGER 
Attorneys for Defendant 
LOUIS EMPLOYMENT AGENCY 
By: LEWIS I. WOLF 

Office & P. 0. Address 
10 Columbus Circle 
Borough of Manhattan 
City of New York (19) 

Tel. No. Pleadings, 957-4022 

Tel. No. Pre-Trial Conferences, 957-4015 
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ANSWER OF DEFENDANT NEVELE COUNTRY CLUB TO CROSS-COMPLAINT 
CONTAINED IN ANSWER OF LOUIS EMPLOYMENT AGENCY TO THE 
AMENDED COMPLAINT. 

UNITED STATES DISTRICT COURT , 

SOUTHERN DISTRICT OF NEW YORK. 

Defendant, NEVELE COUNTRY CLUB, sued herein as BEN 
J. and JULIUS SLUTSKY, by its attorneys, TROPP, GOLDFINGER 
& BERSON, answering the cross-complaint of the defendant, 
LOUIS EMPLOYMENT AGENCY, contained in the answer to the 
amended complaint, respectfully alleges: 

1. It denies each and every allegation in paragraph 
marked "FIFTH" of the cross-complaint. 

WHEREFORE, defendant NEVELE COUNTRY CLUB, sued herein 
as BEN J. and JULIUS SLUTSKY, demands judgment dismissing 
the cross- complaint of the defendant, LOUIS EMPLOYMENT 
AGENCY , together with costs and the disbursements of this 
action. 


TROPP, CPLDFINGER & BERSON 
By SIDNEY GOLDFINGER 
A Member of the Firm 
Attorneys for Defendant 
NEVELE COUNTRY CLUB, sued ! erein 
as BEN J. and JULIUS SLUTSKY 
Office & P. 0. Address 
500 Grand Concourse 
Bronx, New York 10451 
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ANSWER OF DEFENDANT LOUIS EMPLOYMENT AGENCY TO CROSS- 
CLAIM OF DEFENDANT NEVELLE COUNTRY CLUB. 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 

The defendant, LOUIS EMPLOYMENT AGENCY, by the under- 
signed attorneys, answering co-defendant, NEVELLE COUNTRY 
CLUB, cross claim herein alleges: 

1. Denies each and every allegation in the para- 
graphs of the co- defendant* s cross-claim designated as 
follows: "SIXTH" , and "SEVENTH" except admits at the 
time mentioned in the cross-claim, defendant, LOUIS EM- 
PLOYMENT AGENCY, INC. a New York corporation, operated 
an employment agency In the City of New York which sene 
applicants for employment to this answering defendant, 
NEVELE COUNTRY CLUB, for possible hiring as employees 
at its resort premises, and thus sent Robert Stevens to 
this answering defendant, NEVELLE COUNTRY CLUB . 

2. Denies each and every allegation in the para- 
graphs of the co-defendant's cross-claim designated as 
follows: "EIGHTH" and "NINTH". 
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ANSWER OF DEFENDANT LOUIS EMPLOYMENT AGENCY TO CROSS- 
CLAIM OF DEFENDANT NEVELLE COUNTRY CLUB 

WHEREFORE, the aforesaid defendant demands judgment 
dismissing co-defendant' s cross-claim herein, together 
with costs and disbursements of this action. 


Dated: New York, New York 
October 6, 1971 


Yours, etc. 

WOLFMAN and STANGER 
By: LEWIS I. WOLF 

Office & P. 0. Address 
10 Columbus Circle 
New York, N. Y. 10019 

Tel. No. Pleadings, 957-4022 

Tel. No. Pre-trial & trial conferences, 957-4015 
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PRE-TRIAL ORDER. 

UNITED STATES DISTRICT COURT , 

SOUTHERN DISTRICT OF NEW YORK. 

Basis of Jurisdiction : 

Jurisdiction is vested in this court pursuant to 
28 U.S.C. §1332 in that the matter in controversy is be- 
tween citizens of different states and that the amount 
in controversy exceeds the sum of $10,000 exclusive of 
interest and costs. 

Parties : 

Plaintiff Bernard Tobin brings this action individu- 
ally and as father and next friend of his daughter Donna 
Ellen Tobin. 

Defendants are Nevele Hotel, Inc., Louis Employment 
Agency, and Ben J. and Julius Slutsky, a partnership do- 
ing business as Nevele Country Club (hereinafter referred 
to as Nevele Country Club) . 

Plaintiff's Statement of Facts: 

Prior to and on the date of July 11, 1970, plaintiff 
Bernard Tobin, his wife and his fifteen year old daughter 
Donna Ellen were paying guests at the Nevele Country 
Club in Ellen ville , New York. At approximately 3:15 p.m. 
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on July 11, 1970, having just returned from horseback 
riding, Donna Ellen Tobin entered the elevator of the 
Golden Gate Building of the Nevele Country Club to go to 
her room to change into her swimming suit. While in tho 
elevator, Robert Stevens, an employee of the Nevele 
Country Club, brandished before her a knife and told her 
that if she screamed he would slash her throat. Stevens 
then forced Donna Ellen to proceed in the elevator with 
him to the top floor of the Golden Gate Building of the 
Nevele Country Club. He then forced her to walk down a 
hallway and onto a catwalk which ran across the roof of 
the hotel building. Stevens then exposed his genitalia 
to Donna Ellen Tobin and assaulted and battered her by 
placing his hands beneath her clothing and onto various 
parts of her body. Stevens placed his hands upon the 
breasts and vaginal area of Donna Ellen Tobin. In addi- 
tion, Stevens held a knife to the body of Donna Ellen 
Tobin. Donna Ellen Tobin asked Stevens to cease his ac- 
tivity. He replied that if she did not allow him to con- 
tinue this assault and battery he would slit her throat. 
Only when Donna Ellen Tobin promised not to tell anyone 
about the unlawful assault and battery by Stevens did he 
consent to stop. Donna Ellen Tobin then proceeded back 
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across the roof to the elevator and down to the main 
fioor of the hotel, in tears and mental anguish. 

* * * 


Facte Not in Dispute: 

1. At the time of the incident involving Donna 
Ellen Tobin, Robert Stevens was and had been since July 
8, 1970 an agent, servant and/or employee of the Nevele 
Country Club. 

2. Mr. Stevens was referred to the Nevele Country 
Club for employment by defendant Louis Employment Agency. 

Plaintiff r s Contentions : 

Defendant Nevele Country Club is liable to the plain- 
tiff for compensatory damages for: 

1. The threats of physical violence and the assault 
and battery committed upon Donna Ellen Tobin by Robert 
Stevens while he was an agent, servant and/or employee 

of Nevele Country Club. 

2. The breach by Nevele Country Club of its con- 
tractual obligation to provide the plaintiff, his wife 
and daughter decent and respectful treatment while they 
were paying guests and business invitees at the Nevele 
Country Club. 
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3. Nevele Country Club's negligent hiring practices 
and operations which allowed Robert Stevens to be em- 
ployed at the Nevele Country Club. 

4. Nevele Country Club's negligent supervision of 
Robert Stevens while he was an agent, servant and/or 
employee of the Nevele Country Club. 

Defendant Louis Employment Agency is liable to the 
plaintiff for compensatory damages for its negligence in 
recommending to Nevele Country Club that it procure the 
employment of Robert Stevens. 

All defendants are liable to the plaintiff for puni- 
tive damages inasmuch as their conduct was reckless, 
negligent, gross and wanton. 

Contentions of Defendant Nevele Country Club: 

The defendant, Nevele Country Club, contends that 
it was not negligent with respect to the ownership, oper- 
ation and control of a hotel known as The Nevele Hot-el 
located at Ellenville, New York. Said defendant further 
contends that Robert Stevens did not act as an agent, 
servant and/or employee of the defendant, Nevele Country 
Club and/or The Nevel Hotel when said Robert Stevens 
allegedly assaulted the infant plaintiff, Donna Ellen 
Tobin. Said defendant further contends that it did not 
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breach any contractual obligations owed to the plaintiffs 
and did not cause and was not responsible for any alleged 
physical harm and/or mental distress allegedly sustained 
by the infant plaintiff, Donna Ellen Tobin. 

Said defendant further contends that it was not 
negligent with respect to its hiring practices and/or 
hiring operations and that said defendant complied with 
the regularly accepted practices with respect to hiring 
of personnel in full compliance with any existing laws, 
rules and regulations of any governmental body, and said 
Robert Stevens obtained his employment as a result of a 
referral and recommendation from the co-defendant, Louis 
Employment Agency, who presumably performed the necessary 
required screening processes with respect to employees, 
and it is further contended that the infant plaintiff 
did not suffer great humiliation and mental and bodily 
distress as a result of any negligence on the part of 
the defendant, Nevele Country Club. Said defendant fur- 
ther contends that it was not negligent with respect to 
the supervision of its employees, agents and/or servants, 
and that it could not foresee and was not the proximate 
cause of any injuries, humiliation, mental and/or bodily 
distress allegedly sustained by the infant plaintiff. 
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Defendant# Nevele Country Club# used the requisite care 
in order to protect and safeguard its guests from injur- 
ies as a result of causes which could be reasonably anti- 
cipated. However# it is the contention of said defendant 
that it was not obligated to and could not be expected 
to anticipate the unusual and abnormal. 

Contentions of Defendant Louie Employment Agency are 
Attached hereto Annex 

Defendant Louis Employment Agency has submitted no 
material for inclusion in this category. 

Trial: 

This is a jury trial. Plaintiff requests a twelve 
member jury. Plaintiff will accept but defendants do 
not agree to a jury verdict by five-sixths. * * * 

The expected time of trial is two days. 

Exhibits to be Offered by Plaintiff: 

1. Application submitted on July 7# 1970 by Robert 
Stevens to Louis Employment Agency# a copy of which was 
attached to Nevele Country Club's answers to plaintiff's 
interrogatories . 

2. Four photographs of Donna Ellen Tobin at the 
location on the roof of the Golden Gate Building of the 
Nevele Country Club where the assault to her took place. 
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Exhibits of defendant Agency are listed in Annex 
1 p. 3. 

Witnesses : 

Plaintiff anticipates calling the following witnesses 
at trial: 

1. Bernard Tobin. 

2. Mrs. Bernard Tobin. 

3. Donna Ellen Tobin. 

4. Ronald L. Lenkin. 

5. Defendant Ben J. Slutsky. 

6. Defendant Julius Slutkky. 

Should any party desire to call additional witnesses, he 
will inmediately notify opposing counsel and this court 
of his intentions. 

Defendant Nevele Country Club anticipates calling 
the following witnesses at trial: 

1. Chuck Mutzer. 

2. Marian Slutsky. 

3. Irving Siegel. 

4. Charles Slutsky. 

Witnesses of defendant Louis Employment Agency as 
listed in Annex 1 p. 3. 
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Damages : 

Plaintiff claims no special damages. Plaintiff does 
claim compensatory damages for mental and bodily dis- 
tress , humiliation, and emotional disturbance. Plaintiff 
also seeks punitive damages against all defendants. 

Dated: 


Judge 

CONSENTED TO: 

TROPP, GOLDFINGER & BERSON 

By Adolph B. Salib Stephen Harris 

500 Grand Concourse 

Bronx, New York 10451 

Attorneys for Defendant 

Nevele Country Club 

CONSENTED TO: 

WILLIAMS, CONNOLLY & CALIFANO 
By Thomas E. Patton 
136 East 55th Street 
New York, New York 10022 

WILLIAMS, CONNOLLY & CALIFANO 
By Paul Martin Wolff 
1000 Hill Building 
Washington, D. C. 20006 
Attorneys for Plaintiff 
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TRANSCRIPT. 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


BERNARD TOBIN, et ano. 


Plaintiffs 


NEVELE HOTEL, INC., et al., 


: 71 CTV 1010 


Defendants . 


Before : 


HON. RICHARD H. LEVET, 


APPEARANCES : 


December 12, 197.1 
New York, New York 


District Judcre 


PAUL WOLFF, ESO. 

FREDERICK E. SHERMAN, ESO. 

STUART J. BECK, ESO. 

Attorneys for the Plaintiff 

ALPHON8E ECKSTEIN, ESO. 

Attorney for Defendants Nevele Hotel, Inc., 
Nevele CC, Ben J. and Julius Slutskv 

PHILIP ARROW, ESO. 

Attorney for 3rd-oarty Defendant, 

Louis Emolovment Aoencv 
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(In the robing room) 

MR. SHERMAN: Mv name is Frederick Sherman. 
THE COURT: Are you a member of this Bar? 

MR. SHERMAN: I am, sir. 

This is Mr. Wolff from Washington and I move 
his admission. 

THE COURT: Did I nass on this before? 

MR. SHERMAN: I don't believe so. 

THE COURT: Are you a member of the District 
Court Bar there? 

MR. WOLFF: In the District Court of Anneals 
of the District of Columbia. 

THE COURT: Are vou a member of the District 
of Columbia District Court Bar? 

MR. WOLFF: Yes. 

THE COURT: Is somebodv going to move for ad- 
mission? 

MR. SHERMAN: I would like to move Mr. Wolff's 

admission. 

THE COURT: Have you tried cases down there in 
the District Court? 

- MR. WOLFF: Yes. 

THE COURT: Manv? 

MR. WOLFF: Many. 
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2 

THE COURT: You are admitted ad hoc. 


3 

Who is ooina to trv the case for the plaintiff, 


4 

are you? 


5 

MR. WOLFF: Yes, I am, vour Honor. 


6 ! 

THE COURT: All of vou net vour pleadings out 


7 

and in the first olace what about the aaencv? Are vou 


8 

going to move to discontinue as against the aaencv? 


9 

MR. WOLFF: I will make — except they are 


10 

removed from the case upon approval from their counsel 


11 

along the lines that I have been informed. 


12 

THE COURT: What do you mean, money? 


13 

MR. WOLFF: No, your Honor. 


14 

THE COURT : What? 


15 

MR. WOLFF: I was informed — 


16 

THE COURT: Who represents the aaencv? 


17 

MR. ARROW: I do. 


18 

THE COURT: What do you want to condition this 


19 

on? 


m 

MR. WOLFF: I was told that the man scheduled 


21 

to try the case for the agency was sick and was unable to 


22 

try it. 


23 

/ THE COURT: Is that SO? 


24 

MR. ARROW: He had a heart condition. He is 
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in the hospital now. 
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THE COURT: You are so advised and you reore- 

sent that? 

MR. ARROW: Yes. 

MR. WOLFF: On that condition I dismiss the 
Louis Employment Acrency. 

THE COURT: Who are you? 

MR. ECKSTEIN: My name is Eckstein and I repre- 
sent Nevele. 

THE COURT: Was there a claim over? 

MR. ECKSTEIN: Yes. 

MR. ARROW: I think your Honor decided that you 
would pass on the cross claim without a jury. 

THE COURT: I don't know if you were present. 
MR. ECKSTEIN: The reason I say this at this 
time is the probabilities are that some testlmonv will 
have to come out at this trial between my defendant and 
the co-defendant. 

THE COURT: Do vou think you have a Chinaman's 
chance aoainst the aqency? 

MR. ECKSTEIN: I? 

THE COURT: Yes. 

•MR. ECKSTEIN: Yes, Judrre . 

TW! COURT: Whv? 
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MR. ECKSTEIN: 


Because thev are the ones -- 



1 
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THE COURT: Did you file anv brief with me on 
that? Somebody did. 

MR. ECKSTEIN: This morninq, Judoe. 

THE COURT: Somebody filed one before. 

Have vou qot any cases here? 

MR. ECKSTEIN: Yes, Judqe. 

THE COURT: Have you cot vour conv with vou? 
Where i 9 there anythina here about liability 


aqainst the aaency? 

MR. ECKSTEIN: May I qo out and cet mv cony? 

THE COURT: Yes, vou better brtnq your tools 
with you, counselor. 

Have you studied that nroblem at all, counselor? 
MR. ARKOW: No, I don't think so. 

THE COURT: What naqe do you have this on? There 
is a pleadinq of a claim-over, isn't there, counselor? 

MR. ECKSTEIN: Yes. 

THE COURT: Is there any doubt about that in 

your mind? 

MR. ARKOW: No, Judqe . 

THE COURT: All riqht. Where in vour brief do 
you say anvthino about the claim aqainst the aqencv? 

MR. ECKSTEIN: Pace 10, Judqe, noint f. 
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THE COURT: Anv cases, counselor? 
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2 

3 

4 

5 

6 

7 
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13 
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MR. ECKSTEIN: The cases we cited. 

THE COURT: Are they emnlovment cases? 

MR. ECKSTEIN: I don't think so, Judqe. 

THE COURT: What authority do vou have? 

MR. ECKSTEIN: The Question of necrlicrence. 

THE COURT: Neqlicrence in what resoect? 

MR. ECKSTEIN: Imnroner screenino. 

THE COURT: Is that asserted in vour nleadinrrs? 
MR. ECKSTEIN: ‘ I don't know. 

THE COURT: Mavbe it is hut you have absolutely 
no basis or anv authority. 

MR. ECKSTEIN: Will you bear with me one minute, 

Judae? 

THE COURT: In the meantime Mr. Wolff, mavbe 
vou can answer this ouestion: What is there in the nlead- 
inns aoainst these two individuals? The eoisode was in 
which Diace? 

MR. WOLFF: The episode was at the Nevele Country 
Club. The Nevele Country Club is a oartnershin. 

THE COURT: I thought it was in the hotel. 

MR. WOLFF: It is a hotel but it is called the 
Nevele Country Club. 
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THE COURT: Who owns the country club? 

MR. WOLFF: The two named defendants, Mr. Julius 
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Slutsky and. Mr. Ben Slutskv. It's a partnership. 

THE COURT: There is no corporate ownership? 

MR. WOLFF: No, there is no corporate ownership. 

THE COURT: Which oleadinq is aaainst the owners 
of the country club, can vou tell me which cause of action? 

MR. WOLFF: Yes. 

THE COURT: Which one? 

MR. WOLFF: All except the one aqainst Louis 
Emplovment Aaencv or all aqainst the two Mr. Slutskvs doinq 
business as Nevele Country Club. . 

THE COURT: Where is it asserted that — well, 
is it asserted that this nartnershin owned and onerated 
the country club? 

MR. WOLFF: Yes, paraqraoh 5. It savs defendant 
Ben J. and Julius Slutsky, a partnership doinq business 
as Nevele Country Club is a partnership licensed t.o do 
business . 

THE COURT: Is it asserted in 3 — where is it 
asserted that the country club was the owner — that these 
people are the owners of the country club, ves. But is 
it asserted also that the country club was concerned with 
this eoisede? 

MR. WOLFF: in oaraqraoh 5 I mention that throuqh- 
out the complaint — 
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THE COURT: It is kind of a loose statement. 
However, are you familiar with the necessity of nroof 
aaainst the owners as to ounitive damages? Are vou eroing 
to present punitive damages, counselor? I thought vou 
would have a verv slim chance if any. 

Are you familiar with the case, and it seems 
to be the New York rule, and it is Gill against Montgomery 
Ward, it is Third Department, Appellate Division, 54. 

It is in volume 254, pacre 36 and the rule is set forth 
on page 40. 

Are you familiar with that case? 

MR. WOLFF: Not by name, your Honor. 

THE COURT: You better look at this. I think 
you are barking up the wrona tree. 

What am I going to do, Mr. Arkow? We have this 
opposition. 

MR. ARKOW: if V our Honor will Give me an oppor- 
tunity, I will call his office. I think I can oet them 
to discontinue — 

THE COURT: Somebody else in his office? 

MR. ARKOW: Yes. 

'THE COURT: Do vou mind, counselor? 

MR. ECKSTEIN: No. 

THE COURT: You are only concerned with the 
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Dhue of that case? 

MR. ARROW: Yes. If not, they can alwavs start 

» 

an action acrainst us. 

THE COURT: They can wait until there is a 
verdict. You understand that, don't vou? 

MR. ECKSTEIN: Yes, I do, Judrre. 

THE COURT: Let him call. He will nrobablv 
talk with somebody else in your office. 

What do you say, Mr. Wolff, about that rule? 

Is that the rule that aoverns? New York State law governs, 
doesn't it? 


MR. WOLFF: First let me sav, I did not recall 
the case bv name — 


THE COURT: Is it correct? 

MR. WOL**> : It is correct. 

THE COURT: How are vou aoina to nrove nunitive 
damages against these two individuals who an a nartnorshin 
may have owned the countrv club hotel or whatever it 
was? 

MR. WOLFF: It says punitive damaoes mav be 
recovered against an emplover because of the malicious 
act of its employee onlv if it was shown that the maliciou* 
act is shown — 


THE COURT: Could vou show that? 
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MR. WOLFF: Ratification. 

THE COURT: Off the record. 

(Discussion off the record) 

THE COURT: We have discussed now the generali- 
zation of the wav in which the Court should sneak to the 
iurors on the voir dire with resnect to the nature of the 
case. It seems to he the consensus that the Court should 
tell them in essence what is set forth in R, lo and 11 
of the comolaint. Any ohiections to that? 

MR. WOLFF: No, your Honor. 

MR. ECKSTEIN: No, Judge. 

THE COURT: in anv event, crentlemen, if this case 
is not dismissed as against the employment comnany it will 
be tried as indicated bv the defense against the employ- 
ment comnanv to the Court. Yauarrre$ to that? 

MR. ECKSTEIN: Yes. 

THE COURT: I will restate it to this gentleman. 

I think he knows about it. 

There will be three challenges on each side 
here. There won't be any, of course, because the employ- 
ment agency will not be in the case. There will he two 
alternates ' selected and there the nremntorv challenges 
will be one on each side. 


Off the record. 
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(Discussion off the record) 

MR. WOLFFS The olaintiff moves to discontinue 
and dismiss the Louis Employment r ,ency as a defendant in 
this case. 

THE COURT: Is it without cost or with cost? 

MR. ARROW: Without cost. 

THE COURT: No opposition, counselor? 

MR. ARROW: No opnosition. 

THE COURT: Motion granted. Accordingly the 
clerk is directed to omit the name of the ertolovment 
agency from the title of the action and particularly if 
you call the name of the case. 

MR. ECRSTEIN : I was going to ask vou before 
vou ruled on this motion, Judge — 

THE COURT: I have ruled on it already. 

MR. ECRSTEIN: I want to inguire as to where I 
stand now with my defense as to conversations with Louis 
Emolovment Agency about getting this fellow Stevens? 

THE COURT: I don't know. 

MR. ECRSTEIN: That is mv defense in this case. 

THE COURT: You will have to pose vour question 
and I will have to oass on it. What else can T do? There 
nrobablv will be some objections. 

MR. ECRSTEIN: There will be oMections . 
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THE COURT: It is out as far as the defense 
is concerned. That does not mean that it is out as far 
as vour claim-over is concerned. 

MR. ECKSTEIN: Correct. But I am out as far 
as the defense. 

THE COURT: Counsel for the emolovment aoencv, 

I think I said that the claim-over would be decided on 
what is nroduced on the iurv trial nlus whatever evidence 
counsel for either plaintiff or emolovment agency defend- 
ant might wish to out in. You have a right to come in 
here. The dismissal as a nartv doesn r t dismiss it as 
to your third-narty defendant^ action. Do you get me? 

MR. ECKSTEIN: I oet you. Judge. But I am 
lookino at testimony in mv defense. 


THE COURT: This sort of nuts a little crimo 


in thincrs. 

Will vou stipulate that the claim-over mav he 
decided on the evidence submitted on this record? 

MR. ARK OW: Yes. 

THE COURT: That means that — 

MR. ARKOW: Thev are willing to discontinue 
the claim-over. 


THE COURT: Wher*' did vou oet that? Is that 
so? You didn't say that. I passed on the motion of the 







1 


Ow 


53a 


13 


2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


plaintiff to discriminate boldine vou into the plaintiff. 

Do you say that there was a consent to discontinue 
the claim-over? 

MR. ARKOWs That is what I made the call for, 
your Honor. 

MR. ECKSTEIN: Then my man has misunderstood. 

THE COURT: Go out and check, for heaven's 
sake. Let's oet this organized, it will save a lot of 
time . 

MR. ECKSTEIN: On the question of the $15,000 
the answer is definitelv no. 

THE COURT: What about the discontinuance? 

MR. ECKSTEIN: We have no obiection to a dis- 
continuance or dismissal of the plaintiff aoainst him hut 
I will not consent to a dismissal of the crosscomolaint 
aqainst Louis. 

THE COURT: You fellows ouerht to he able to iron 

this out. 

MR. ARKOW: Discontinued without prejudice. 

THE COURT: Why don't you both yd" to the 
telephone and call somebody, if there is somebodv in the 
firm who can be the Suoreme Court. 

Go out and do that to be certain vou satis fv 


25 


yourselves 
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(Pause) 



MR. WOLFF s Plaintiff moves that the case should 


■ 

be recaotioned so that Bernard Tobin's claim individuallv 



be dismissed so that the olaintiff now reads Bernard 

- 

B 

Tobin as father and next friend of Donna Fllen Tobin, a 


D 

minor and tl.at Nevele Hotel, Inc. also be dismissed out 


8 

so that the sole defendant against whom olaintiff has a 


9 

cause of action is Ben J. and Julius Slutsky, a oartner- 


10 

ship doing business as Nevele Country Club. 


11 

THE COURT: And that the title be amended 


12 

accordingly. 


13 

MR. WOLFF: Yes, your Honor. 


14 

MR. ECKSTEIN: If your Honor nlease, you are 


15 

now throwing out, bv this change, by this granting of a 


16 

motion you are throwing out mv pending cross-comnlaint . 


17 

THE COURT: No, I am not. 


18 

MR. ECKSTEIN: The cross-complaint is not in 


19 

the picture any more. 


20 

THE COURT: I will put a little limitation on 


21 

this . 


H 

MR. ECKSTEIN: I appreciate somethinc, Judcre, 


H 

to show that we haven't discontinued aoainst them. 


24 

THE COURT: Are you gCing to stav in court, 


25 

counselor? 
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MR. ARKOW: I would rather not. Judge. 

THE COURT: You realized "that if vou stioulate 
that the cross-c.'.aim be decided on the basin of the 
testimony that comes in here counsel will have a right 
to try to get something in. I don’t know whether there 
is anything to vour cross-claim because I don't think 
there is much of anything to a claim against the employ- 
ment agency. I am talking to you. You see, what it means 
is that you should at least try to protect the employment 
agency on the main case if Mr. Eckstein is going to work 
that way. 

MR. ARKOW: In view of the fact that your Honor 
is going to decide these cross-complaints T will sit moot 
just to see that my client's rights are protected and 
that is all. 

THE COURT: All right. I mav give you the right 
to make objections if vou feel so urged. 

MR. ECKSTEIN: But under the circumstances. 
Judge, Louis Employment Agency is not a party defendant 
as you have the caption of the title. 

THE COURT: I just told you I would add to 
this motion determinations that it does not effect the 
claim-over. 
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This change of the title of this action for the 
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ourpose of this trial here today on this lurv case never- 
theless does not dismiss the claim-over bv the above- 
mentioned defendants aaainst the Louis Employment Aqencv. 

Are vou satisfied now? 

MR. ECKSTEIN: That is fine, Judae. 

THE COURT: Is everybody reasonably satisfied? 

Let's ao out. 

Mr. Wolff, since I think I have in substance 
elicited this, your claim for damages does not have anv 
o->ecial damages. You told me that, is that correct? 

MR. wolf**: That is correct, vour Honor. 

THE COURT: Can you describe what vour claim 
is for damaaes? 

MR. WOLFF: Yes. The claim for damaqes is in 
two Darts, your Honor. 

THE COURT: Is there anv claim for nhvsical 


iniuries? 

MR. WOLFF: No. 

THE COURT: What else is there? 

MR. WOLFF: The mental distress and emotional 
disturbance suffered bv Donna Ellen Tobin when the inciden 
itself t;ook olace. 


25 


Secondly, it is the effect the incident had on 
her. She will testify, but more imnortantlv her narents 
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will testify how this incident has altered her conduct and 
caused her to develop certain fears and phobias which 
she maintains to this day. 

THE COURT: Where is th£ causal connection? How 
is that ooing to be proved? 

MR. WOLFF: I think it is one that a iurv can 
easily draw. 


THE COURT: 


Isn't it somethino that is a psychiatric 


factor? 


MR. WOLFF: It is not a psychiatric — 

THE COURT: All right. If vou sav that, all 
right, but there will be objections to it, I am certain. 

MR. WOLFF: It is simple things like to this dav 
THE COURT: But how can a lavmen testifv aoainst 
as to a future situation? You know the rule in nhvsical 
matters. A layman can't sav "Well, I am coin" to have 
this for the next forty years." 

MR. WOLFF: There will be no testimonv of that 
kind. It will be what has hanoened since the incident 
until today. There is no future claim. 

THE COURT: I will have to nass on it when 
it is offered. I can't aoree that lav testimony is suf- 
ficient on that but mavbe it is. 
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I will nass on it when the testimonv is offered 
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and if there is some question about it I will have to 
take a Droffer of oroof and decide whether it is admiss- 
ible. All right, gentlemen. Let's cro on now. 

Do you still nress nunitive? 

MR. WOLFF: Yes, your Honor. 

THE COURT: I don't think vou are going to net 
to first base on it. 

There mav be a motion later to strike out anv 
punitive damage claim and no reference must be made, I 
am going to tell vou this now, not refer to nunitive 
damaoes in your ooening. 

MR. WOLFF: I will make no reference until vour 
Honor has ruled uoon the matter. 

THE COURT: I think we have more or less sifted 
this thing out. All right. 

What am I going to do about introducing or not 
introducina counsel for the emoloyment agencv? 

MR. WOLFF* j have no ooinion. Whatever thev 

decide. 

THE COURT: That is merely between vou two. 

MR. ECKSTEIN: i Would have no obiection that 
his name be silent. 

THE COURT: He mav question if necessarv and if 
he does auestion I will have to tell them. 
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MR. ECKSTEIN: If he does at that point. 

MR. ARKOW: Mav I suqqest this: Let me how 


out of the picture. 


THE COURT: If you bow out vou bow out at vour 
peril. Or your client's peril. You better stav in it 
and then if vou want to ask questions vou can approach 
the bench or call it off the record to mv attention. I 
think that is sounder. 

But I am not qoinq to introduce vou, M r . Arkow, 
in the beqinninq. 

Let's proceed. 

(In open court) 

(A lury of sik and two alternates were 
duly impaneled and sworn) 

(In open court, lurv present) 

THE COURT: A word to the lurors. This is the 
time for what is called openinqs. These are statements 
by the respective lawyers as to what the proof will likelv 
be or what it will not be. Keen in mind, however, that 
whatever the lawvers say is not evidence. It is merelv 
an outline of the case. The evidence must come from 
witnesses' or documents, exhibits or depositions or state- 
ments made before trial under oath. 

However, whatesner the lawvers mav say about the prospective 
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evidence and whatever they sav is, of course, their state- 
ment about the orosnective evidence, will be of some 
assistance, considerable assistance perhaps, to the jurors 
and to the Court in connection with the understandina o* 
the case . 

At this time the plaintiffs' lawver sneaks 
first. Conseouentlv, Mr. Wolff, vou mav oroceed. 

MR. WOLFF: Thank vou, your Honor. 

First, ladies and oentlemen of the jurv, let 
me introduce vou to Mr. Tobin. This is Bernard Tobin. 

THE COURT: He has been oresented before. 

MR. WOLFF: in the back is Donna Tobin, his 

dauohter. 

THE COURT: Thev will be introduced when vou 
call them, counsel. This must be a Washington procedure . 

I never noticed that it's been done here. I don't know 
there is anythinc wrona about it but I don't think it 
is necessarv. 

MR. WOL^F: I want to take a few minutes of vour 
time to brief lv outline to vou the case that the plaintiff 
on. I think it can best be summed up in one 
sentence.. We will present a case that started out as * 
vacation of fun and mirth anc j en ^ ef j £ n an incident of 
horror. 
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The Tobins started out in their home in the 
Cleveland area to go to the Nevele Countrv Club. It is 
a hotel resort in the Catskill Mountains for a vacation. 
They knew where to go and they reached a decision that 
that seemed to be a crood place . They read the ads and 
brochures that the Nevele distributed through travel 
agencies and they realized that it was a nlace where adults 
could go and enjoy themselves and they could also take 
teenage children there who would be carefully supervised 
in an organized program. The parents could do thinos 
they would enjoy and the children may not but the child- 
ren would be with people their own age in a course of 
activity which would allow the parents not to worry. The 
parents could be pleased to know that their children 
would be carefully watched over. 

This case comes down to the fact that that 

• f 

did not happen, tt •' just didn't happen. On Julv 11, 

1970 Donna Ellen Tobin experienced an incident, as I 
said, of horror. I can stand here and tell you what the 
testimony will be but I don't want to color it in any 
fashion. It is not a pleasant matter. It is not a 
matter easily brought here but it is a matter that has 
to be brought here and has been brought here because a 
wrong has been committed and that wrong must be righted 
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and you are the only six oeoole that can do it. So I 
will allow Donna Tobin to tell you about that incident. 

She will tell you what haooened, what took dace on Julv 
11, 1970. i will ask her narents to tell you about the 
effect this has had on her, how thev have noticed their 
daughter's behavior chance. They will tell you why thev 
went to the Nevele and what they expected. 

MR. ECKSTEIN: I object. I don't think this 
is proper opening. 

THE COURT: Mr. Reporter, will you read the 
last sentence of plaintiffs' counsel. 

(Statement read) 

THE COURT: What is the part to which vou object 
specifically? 

MR. ECKSTEIN: The part of the behavior, unless 
he is goinc to produce some other witness. 

THE COURT: Well, the jury may disrecard that 
part. Proceed, counselor. You will have to be a little 
more circumspect, I think. 

MR. WOLFF: The parents will tell you how the 
Nevele responded after the incident. They will tell you 
about conversations with kev Nevele personnel, peoole 
that put themselves forward as beino the people that ran 


the place and vou will hear statements from the Tobins 
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that were made to them by the Nevele, statements -- 

THE COURT: I don't know about the admissibility 
of that, counselor. I don't know what it is and I am 
not croinq to oass on it now. I think vou are qoino a 
little too far, if I may sav so for an openinq statement. 

MR. WOLFF: It is best for me to tell vou that 
I will call Mr. Tobin, Mrs. Tobin and Donna Tobin and 
I will let them tell vou what happened and then vou can- 
not say that I have in any wav colored the storv or biased 
your view because it is throuqh them that vou must hear 
the case and it is throuqh them that vou must decide the 
case and so I will leave it up to them and up to vou. 

THE COURT: Mr. Eckstein for the defendant. 

MR. ECKSTEIN: If it pleases the Court, M r . 
Wolff, qentlemen, madam, members of the iury. 

I represent two qentlemen who operate the Mevele 
Country Club up in the Catskill Mountains. 

Under our system of law the Court will tell you 
that I can sit back the same as you and listen to the 
evidence as it comes from the witness and the witness 
box and then you can determine the riqhts and wronns 
of this case. 


25 


I do not have to do a thinq except offer testi- 
mony, if I think it is necessary after the plaintiff has 




connleted her case. 


The plaintiff has the burden to Drove that we, 
the Nevele Country Club, did something wrona and acquiesced 
in this wrono doing. If I can show you through the nlain- 
tiffs' witnesses or :<rv own, if necessary, that we had nothi 
to do with this incident I will ask you at the end of the 
plaintiffs' case, at the end of the case for a verdict at 
vour hands in favor of the defendants. 

Thank you. 

THE COURT: How many of the jurors have sat on 
a case in a federal court jury? One has. I am going to 
say a few things in view of that. 

You are the judges of the facts. The Court 
must, whenever there is an objection made bv one attorney 
to the other's rruestions - : decide whether or not the 
question is appropriate and is not irrelevant, for 
example. That is, it must be reasonably related to the 
issue before you. If an objection such as that is made 
the Court may say, "Objection overruled", in which case 
the witness must answer. If, on the other hand, the Court 
decides to sustain the objection then the witness mav not 
answer. I sav that simply to promote vour understanding 
of the procedure. 


Verv well, Mr. Wolff, call ^our first witness. 











MR, WOLPP: Before I call mv first witness, 
vour Honor, I would like to announce to the iurv undi fl- 
outed fact number one in this case. 

THE COURT: You may read the consession made 
in the ore-trial order. 

MR. WOLPP: Ladies and aentlemen of the Iurv, 

I am readincr to vou from the ore-trial order which has 
been signed by the parties for this case. I read to vou 
from the section entitled facts not in disoute to which 
there is no question between the narties. 

"At the time of the incident involvina Donna 
Ellen Tobin, Robert Stevens was and had been, since Julv 8, 
1970, an agent, servant and/or employee of the Nevele 
Countrv Club." 

There is no disoute about that fact, ladies and 
gentlemen of the lury. 

THE COURT: Do you want to read number two? 

MR. ECKSTEIN: May I? 

THE COURT : Yes . 

MR. ECKSTEIN: A fact not in disoute, "Mr. 

Stevens was referred to the Nevele Country Club for emoloy- 
ment by Louis Employment Agency, defendant." 


THE COURT: Very well. 


Call vour witness. 
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MR. WOLFF: Mr. Tobin. 

BE’RNARD TOBIN, called as a witness, 

after having been dulv sworn, testified as follows: 
THE COURT: We have a little custom in court, 
and that is that while a witness is being sworn counsel 
remain seated and give vour attention. 

You may proceed, however. 

DIRECT EXAMINATION 
BY MR. WOLFF : 

0 Let me call your attention to what the clerk 
has told you. Please keen your voice uo. Talk at least 
as loudlv as I am talking to vou. It is important that 
everybody, the Judge, the jurv and counsel for the defend- 
ant hear what you have to sav. 

Would vou tell me where you live? 

A I live in Willooghby Hills, Ohio, a suburb of 
Cleveland . 

O What is vour occupation, Mr. Tobin? 

A I am a pharmacist. 

0 You are the father of Donna Ellin Tobin? 

A Yes . 

o , Do you have anv other children? 

A I have an older daughter. 
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How old is she? 
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A She in twenty-two. 

0 I want to take vou back to the summer of 1970. 
Tell me about the fact that your family decided to no on 
vacation and how vou made the decision to go 

THE COURT: Counselor, vour ouestion is in 
bad form, I may say. Sustained as to form. 

0 Did you take a vacation in the summer of 1970? 
A Ves . 

0 Where did you go? 

A To the Nevele Country Club. 

0 With whom did you go on that vacation? 

A With my wife Shirley and mv daughter, Donna. 

Q Is that the same Donna Tobin sitting out here? 
A Yes. 

O Did you ao with any other oeonle? 


0 How long did vou oo and stav at the Nevele? 

A We stayed a week. 

0 Beginning on what date, if you can recall? 

A July 7th. 

THE COURT: When did you leave? 

, THE WITNESS: I believe it was the 12th or 13th. 
I think it was the 14th, July 14th, I believe that was a 
Tuesday. 


* i 

\ 
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O Would you tell the ladies and oentlemen of the 
jurv why you decided to oo to the Nevele Country Club? 

MR. ECKSTEIN: Ob lection. 

THE COURT: Sustained. 

O Was there a selection made? Did you have anv 
other considerations? 

MR. ECKSTEIN: Objection. 

THE COURT : Sustained. That is the same thine 
essentially. 

MR. WOLFE: Can I aoproach the bench? 

THE COURT: No, you may not. 

MR. WOLFF: Can I make a oroffer on this? 

THE COURT: No, vou may not. 

0 Tell me from the time vou left Cleveland until 
you cot to the Nevele what took place. 

MR. ECKSTEIN: Objection. 

THE COURT: Sustained. 

On the way to this location? 

MR. WOLFF: Yes. 

THE COURT: Sustained. 

0 Prior to the time you went to the Nevele for 
your vacation in 1970, had vou read anv ads or brochures 
of the Nevele? 

MR. ECKSTEIN: Objection. 
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THE COURT: Overruled. 

A Yes, I had. 

THE COURT: Have vou got the ads? 

MR. WOLFF: No, your Honor. 

THE COURT: Next question. 

0 Would you describe what vou read in those ads 
or brochures? 

MR. ECKSTEIN: Objection. 

THE COURT: Sustained. 

0 What was the oayraent to be for vour week's stav 
at the Nevele? 

MR. ECKSTEIN: Objection. 

THE COURT: You are lowering vour voice, counselor 
Repeat the question. 

0 What was the payment you were to make for vour 
week's stay at the Nevele? 

MR. ECKSTEIN: Objection, 

THE COURT: I will allow what he did oav. 

A Approximately $500. 

THE COURT: That was for your wife, yourself 
and your daughter? 

•THE WITNESS : Yes . 

0 Would you tell me whether or not that included 
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your transportation there or not? 
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MR. ECKSTEIN: Objection. 

I will withdraw the obiection. 

THE COURT: I thought the Question was what 
you oaid to the hotel. 

MR. WOLFF: I wanted to make sure that was the 

Question. 

THE COURT: The question is ill advised, to sav 

the least. 

Did that include anything except the hotel 

expenses? 

THE WITNESS: Just the hotel expenses, sir. 

0 Would you start and describe for me what took 
place on the day vou arrived at the Nevele? 

MR. ECKSTEIN: I object. 

THE COURT: I don't know how that is relevant. 

Sustained. 

He arrived on the 11th. 

I don't know what relevancy anything that happened 
on the 11th would be. 

MR. WOLFF : if yoU r Honor cared i would approach 

the bench. 

THE COURT: I will not. I am not aoing to stop 
everv five minutes to rule on questions of evidence which 
are apparently clear. If there is anything momentus I 
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will discuss it with you in the absence of the iury. I 
don't think this one is. 

0 Mr. Tobin, would you tell me whether or not 
orior to July 11th you had any conversations or discussions 
with anybody employed by the Nevele with re9oect to the 
way in which your daughter would be suoervised or cared 


for? 

MR. ECKSTEIN: Objection. 

THE COURT: Sustained. Officers, yes, or indi- 
viduals here but not merely emolovees. 

0 Did any officer or anybody who put himself forth 
as an officer of the Nevele prior to the incident describe 
to you the manner in which vour daughter was to be super- 
vised? 

MR. ECKSTEIN: Objection. 

THE COURT: Sustained in that form. 

0 Mr. Tobin, do you know who Robert Stevens is? 

A Yes. 

0 Who is he? 

A He is the individual who assaulted mv dauohter. 

MR. ECKSTEIN: Objection. 

, THE COURT: Strike that out and disregard it. 

You have already established bv the stipulation that he 
was an employee of a hotel. You are not croing to ask such 
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Questions as vou just asked. I direct positively that vou 
disregard that answer. You may move to strike it out. 

MR. ECKSTEIN: I move to strike it out. 

THE COURT: Strike it out. It must be comnletelv 
disregarded. 

O Mr. Tobin, prior to the afternoon of July 11th, 
had you ever seen Robert Stevens? 

A Yes . 

O Would vou describe — 

THE COURT: What day? 

0 Would you describe when you saw him prior to 

the day of Julv 11th, 1970? 

A The day? 

0 Yes. 

A The first day we arrived. 

THE COURT: The 7th then? 

THE WITNESS : Yes . 

MR. ECKSTEIN: if vour Honor please, I don't 
know if I am in order but there is a stipulation that he 
was employed from Julv 8th. 

THE COURT: If that is so it doesn't make anv 
difference that he saw him on the 7th, counselor. 

MR. ECKSTEIN: It is an undisputed fact. 

TlfF COURT: Yes, sustained. 
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Ok. 


0 Would you describe what you saw and what you ex- 


perienced? 


MR. ECKSTEIN: I object to that unless we fix a 
time first which may be or may not be relevant to this 
matter. 

THE COURT: Fix a time first. 

0 When did you see him? 

A I saw him in the early Dart of the afternoon. 

THE COURT: What day? 

THE WITNESS: July 11. 

0 Where did vou see him? 

A T saw him lounginq. 

THE COURT: You saw him where? 

THE WITNESS: In the lobby of the building we 
were staying in. 

THE COURT: I am qoing to suspend and I am qoing 
to ask you counsel to come into the robing rcom with the 
ReDorter. The jury will remain in the box. 

(Robing room conference.) 

THE COURT: Mr. Wolff, what is the proposed proof 
of what this witness saw about Stevens? 

MR. WOLFF: The witness — 

THE COURT: You are goina to have something to show 
he was a futuristic rapist or something? 


V 
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MR. WOLFF: The testimony I am trying to elicit fro^\ 
Mr. Tobin at the present time is of two categories. 

THE COURT: Give me what the essence of it is with- 
out embellishing it or classifying it. 

MR. WOLFF: I want tonake sure I fully and correctlj 

state my point for the record, your Honor. 

THE COURT: Please do. I depend upon you to do 

that. 

MR. WOLFF: The first thing for which I have been 
asking Mr. Tobin questions is in line with the leading 
case of McKee vs. Sheridan, the reliance upon which people 
will place on the hotel — 

THE COURT: How are you going to get it from an 

employee? 

MR. WOLFF: The quality and character of the hotel 
THE COURT: Is there anything about his appear- 
ance? Get to the point, for heaven's sake. 

MR. WOLFF: The first point is the quality and 
caliber of a hotel is pertinent to determine what respon- 
sibility — 

THE COURT: You don't get to the point. What did 


he see? 


MR. WOLFF: It is important to convey that Mr. 


25 


Tobin, relying upon ads and brochures and statements 


made 
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to him when he arrived there, was told that his daughter would 
be fully protected, completely supervised and at all times — 
THE COURT: What is he going to say about seeing 

Stevens? 

MR. WOLFP: He will say he saw Stevens lounging in 
the lobby. He will then say that Mr. Huff, Stevens' super- 
visor and the man in charge — 

THE COURT: All I want to know now is thatyou 
want to show he was lounging in the lobby. That is out. 

What else? That is, about seeing him if anything. 
Is there anything else? 

MR. WOLFF: The fact that the evidence of seeing 
Mr. Stevens lounging in the lobby was offered to corroborate 
Mr. Tobin's proposed testimony that Mr. Huff, Mr. Stevens' 
supervisor, told him that in fact he had had reports that 
Stevens was lounging around the lobby and that Stevens was 
independent and hard to control. That is prior to the incid- 
ent. 

THE COURT: Will you repeat that? 

MR. WOLFF: After — 

THE COURT: You don't want to ask any more ques- 
tions about seeing him in the lobby then, do you? 

MR. WOLFF: Do I what? 

THE COURT: You are not intending to ask this 
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2 

witness, the father, anything else about seeinq Stevens 


3 

lounging in the lobby and that, of course, has been stricken, 


4 

hasn't it? 


5 

MR. WOLFF: I was going to ask him when he saw Stev« 

ns 

6 

and the fact he saw him lounge in the lobby to corroborate 

i 


7 

future testimony. 


8 

THE COURT: I don't see how it corroborates it 


9 

one bit. 


10 

MR. WOLFF: In case the defendants put on Mr. Huff 


11 

to deny his conversations with Mr. Tobin — 


12 

THE COURT: That is a matter for possible rebuttal 


13 

at most. Let's go on with the trial. 


14 

MR. WOLFF: I want to make a further proffer. 


15 

I have asked Mr. Tobin questions which have been 


16 

objected to and the objection has been sustained on about 


17 

ads and brochures which he read and representations ~ 


18 

THE COURT: Was this a deposition? 


19 

MR. WOLFF: Ads and brochures which Mr. Tobin read 


m 

prior to going to the Nevele. 


21 

THE COURT: Where are the brochures? 


22 

MR ' LFF : He no longer has them. He can fully 


23 

explain what w .j in them. 


24 

THE COURT: He can describe those? 


25 

MR. WOLFF: Yes. 
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THE COURT: What do you say about that? 

MR. ECKSTEIN: The best evidence would be the 
brochures. That is not the best evidence. 

THE COURT: That is probably true but maybe 
the next best is this. 

MR. ECKSTEIN: There has been no notice to produce 
any of these brochures or ads or copies of it. 

THE COURT: Does there have to be? 

MR. ECKSTEIN: If they are not here and if he is go.ng 
to rely on those. 

THE COURT: You can get them by tomorrow. 

MR. ECKSTEIN: We may not have them anymore. 

THE COURT: You can have all the testimony as to 
what they contain. 

How can he tell what thev contain? 

MR. WOLFF: He will tell, not only from the ads 
in the brochures but from the dav he got there he was given 
a lecture about the fact — 

THE COURT: Who gave any lecture? 

MR. WOLFF: I am getting to that. When he went 
there, when he arrived, they told Mr. and Mrs. Tobin, you are 
to gohere for your eating and your activities. Your daughter 
is to go off with teenagers and children. 


THE COURT: What does that have to do with this 
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case? She wasn't with teenagers. 


39 
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MR. WOLFF: If I can make my proffer. 

THE COURT: Do I have to pick at this as we go 
alonq in order to get sense into it? 

MR. WOLFF: Let me start back then. The law 

states — 

THE COURT: Give me what proposed facts. Don't 
tell me about law. I will attempt to know something about 
it. 

MR. WOLFF: The Tobins went to the Nevele because 
ads and brochures and representations by the Nevele told 
them that they could go there and enjoy an adult's vacation 
apart from their child and at the same time their child 
could enjoy a vacation with totally supervised activities 
and being watched at all times. That evidence — 

THE COURT: Going up and down elevators? 

MR. WOLFF: That evidence goes to the standard of 
care and the duty of the Nevele to thoroughly investigate 
employees and to carefully supervise employees when they make 
promises to people that your children are in our hands at 
all times ang you need not worry about them. 

THE COURT: You know very well that that could 


25 


not be. You don't expect that every time a child went up 
and down in the elevator that there would be supervision. I 
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don't know what right you have. 

MR. WOLPF: I am not saying that. 

THE COURT: You are saying something about something 
over here and it affects something entirelv different. 

MR. WOLFF: Evidence to show the degree of negli- 
gence in supervision and hiring of the Nevele — 

THE COURT: That doesn't show it. You have to 
have some knowledge. 

MR. WOLFF: Oh, no. 

THE COURT: About hiring. You don't show it 
by these representations. 

MR. WOLFF: People that present themselves to the 
public as offering the services that the Nevele claimed to 
offer is n egligent in both hiring and supervision if they 
fail to do anything but the perfunctory research they did int 
Mr. Stevens and, furthermore, whenhis supervisor, Mr. Huff 
having been informed prior to the incident that he was 
independent, lounging around and admitting that he was 
strange and acted funny. 

When they out themselves forward to the public as 
providing the services they claim to have done they are 
negligent in supervising Mr. Stevens. 

THE COURT: I can't follow you at all along those 
lines. The only thing I might do is if you can elicit from 
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41 


jgk8 


this witness what specif ically r specifically only, what 


24 

25 


was said on any of these brochures. 

One, when did he get the brochure. Two, specif ical 
what it said. I will allow that much, counsellor. I think 
I should. That is as far as I can see you can go with 
that kind of thing. Thatis the only thing I am concerned 
with this minute. 

Certainly you can't go further with anything that 

Stevens may have said or anything — 

MR. WOLFF: It is not Stevens, your Honor. When 
they went there the person responsible from the Nevele 
THE COURT: Who was he? 

MR. WOLFF: They don't know his name. 

THE COURT: Unless you can show who he was and he 
was an officer I am not going to take it. Let's proceed 

from there. 

(In open court.) 

THE COURT: You may reframe your last question, 

counsellor. 

BY MR. WOLFF: 

Q Mr. Tobin, tell us when, if you did, receive any 
brochures of the Nevele prior to your vacation? 

A I received them from ray travel agency. 

THE COURT: When, he said. 


1 


42 



Ow 

O 
A 
O 

O 

brochures soecifically said about the Nevele. 

A The Nevele was a family resort. There were 
activities — 

THE COURT: What else? 

THE WITNESS: There were activities — 

THE COURT: That there were activities? 

THE WITNESS: Yes, sir. For adults, teenagers 
and children with suoervision esoeciallv crood for the 
children and teenagers. 

0 Do you recall anything else which those brochures 
soecifically stated? 

THE COURT: I will take '*lt subject to a motion 
to strike. It may not be relevant to this case. 

0 Do vou recall anvthinq further it soecifically 

said? 
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THE WITNESS: I would say two weeks before. 

Two weeks before vou did what? 

Before we oaid our denosit. 

When did vou oav the denosit? 

THE WITNESS : I do not remember the exact date . 
THE COURT: Go alonq. 

Tell us if vou can recall what anv of those 


24 


A Nothing further than that. 

0 Mr. Tobin, will vou start <m the afternoon of 
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2 

July 11th and tell me and the ladies and aentlemen of the 


3 

jury in this court what hanpened to you — 

• 

4 

THE COURT: What hanpened to him? What's that 


5 

aot to do with this case? I think you have the cart before 


6 

the horse. Mavbe you should have called the voun a ladv 


7 

first. 


8 

I will oermit you to withdraw this witness, if 


9 

you wish. I merely suggest it. 


10 

MR. WOLFF: I withdraw him subject to recall. 


11 

your Honor. 


12 

THE COURT: Of course, he must be recalled and 


13 

be cross-examined, if nothing else. 


14 

Call the voung lady. 


15 

MR. WOLFF: I call Miss Tobin. 


16 

DONNA ELLEN TOBIN, called as a 


17 

witness, being first duly sworn, testified as 


18 

follows : 


19 

THE COURT: You heard the advice of your attornev 


20 

here to sneak up. Please do from now on so that we can 


21 

all hear vou. 


22 

DIRECT EXAMINATION 





XXX 23 

BY MR. WOLFF: 


24 

Q Have you ever been a witness before, Donna? 


25 

A No 



THE COURT: You don't speak up. 
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2 

0 

How d.d are vou, Donna? 






3 

A 

Eighteen. 


4 

O 

Are you in school? 


5 

A 

Yes, I am. 


6 

0 

Where are vou in school? 


7 

A 

I am attending a nursinq school in Akron. 


8 


THE COURT: You don't soeak un. These jurors 


9 

can't hear you at that nace. 


10 


THE WITNESS: I am attendino school in Akron, 


11 

Ohio. 



12 

0 

When is your birth date? 


13 

A 

May 12, 1955. 


14 

0 

How old were you on July 11th, 1970? 


15 

A 

fifteen. 


16 

0 

You had -just been fifteen? 


17 

A 

Yes . 


18 

0 

And you were in hiqh school at the time? 


19 

A 

Yes . 


20 

0 

What orade? 


21 

A 

I was ooinn to be starting hiqh school. 




THE COURT: You were where? 




/ THE WITNESS: I was qoinq to be startinq the 


24 

tenth 

grade . 


25 | 

1 

0 

You had just finished the ninth grade? 
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A Yes, sir. 

0 And the tenth crrade would make vou a sophomore, 
is that it? 

A Yes. 

o Startinq on the morning of Julv 11th, 1970, 
would vou ©lease tell me what hardened to vou on that 
day? 

MR. ECKSTEIN: Objection. 

THE COURT: Sustained. 

O Would you start and tell me those events that 
took place on July 11, 1970 startinq with when you first 
came in contact with Robert Stevens? 

MR. ECKSTEIN: I object to that unless we get 
a specific time. 

THE COURT: I suppose there mav have been some 
prior meetinq or something. I don't know whether that is 
it or not. 

0 What was the time when vou first came in contact 
on July 11, 1970 with Robert Stevens? 

A It was around 3:00 o'clock. 

0 Would you how describe for the jury and the 
Court startinq at 3:00 o'clock on July 11th, 1970, your 
contact and what took place between you and Robert Stevens? 



25 


A 


I had come back from horseback ridinq 
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THE COURT: I can't hear vou and I am five feet 
away. Will you ask her to sneak un again. 

0 Talk as loudly as you can, olease. 

A I had come back from the horseback ridinq that 
they had at the Nevele and I was coiner back to mv room to 
chancre and I went into the lobby to wait for the elevator 
and while I was standing and waiting for the elevator to 
come Mr. Stevens came over and started waiting with me 
and then when the elevator came we both got in and he 
said what floor are you goinq to and I said I alreadv 
oushed the button. 

THE COURT: You said what? 

THE WITNESS: I already nushed the button for 

my floor. 

THE COURT: You did? 

THE WITNESS : Yes . 

THE COURT: What button was it? 

THE WITNESS: I don't remember. 

THE COURT: What floor? 

THE WITNESS: I don't remember. Then he nushed 
another button and he turned around and he nulled out a 
knife and ,he said if vou say anything I am going to slash 
your throat. 

THE COURT: He said what? 
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THE WITNESS: If you say anything I am qoino 

MR. WOLFF: Can we take a break, your Honor? 

THE COURT: Yes, if it is necessary. 

We will have a recess. 

(Recess) 

(In ooen court, jury present) 

THE COURT: You may proceed. 

(Answer read) 

THE WITNESS: If you say anything I am qoina to 
slash your throat. 

0 Would vou describe what Mr. Stevens looked like? 
A He was a biq, husky man. He was sort of fat. 

He had dark wavy hair and he was dark comnlected and he 
had small hands and he was wearing — 

THE COURT : What? 

THE WITNESS: Small hands. He was wearing a 
custodian's uniform like a workman's uniform. 

0 You recall your last testimony where you left 

off. 

Would you continue from that point on. 

✓ THE COURT: I don't understand that or what 
that means. 



25 


0 


Donna, you just testified — 



Ow 


next? 
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48 


THE COURT: You want to ask her what hannened 


MR. WOLFF: Yes. 

THE COURT: Then do it. 

0 Would you tell us what hannened next, Donna? 

A Then the elevator went un to the ton floor of 
the hotel and we qot out of the elevator and he told me 
to walk down a hall and he had the knife onon behind me. 
THE COURT: He did what? 

THE WITNESS: He had the knife onened behind 

me . 

THE COURT: What did he say to you? 

THE WITNESS: He lust said to walk down this 
hall. He onened the door and we were on the roof of the 
hotel. 

THE COURT: What door? 

THE WITNESS: There was a door in the hall. 

THE COURT: A door in the hall? 

THE WITNESS : Yes . 

THE COURT: Was it between — well, first, did 
you ere t out of the elevator? 

/ THE WITNESS: v e8 . 

THE COURT: Where were vou then, some hall? 


25 


THE WITNESS: Yes, the ton floor of the hotel. 


r 





89a 


1 

Ow D. Tobin - direct 49 


2 

THF. COURT: Then you sav you opened another door? 


3 

THE WITNESS: Yea, 



THE COURT: What was that door to? 


5 

THE WITNESS: The roof. 


6 

0 What happened next, Donna? 


7 

A Well, we cot out onto a cat walk on the roof 


8 

and he said that he just wanted to talk to me and I said 


9 

why did vou have to null a knife on me if vou just wanted 


10 

to talk to me and he didn't say anyth inn. He was just 


11 

smoking a cigarette and when he finished smoking a cigar- 


12 

ette he kept on saying I am not going to hurt you — 


13 

THE COURT: Then what? 


14 

THE WITNESS: He said I am not going to hurt you 


15 

why are you so scared. 


16 

0 Where were you standing at this time? 


17 

THE COURT! Let her go on and tell it or are 


18 

you going to stop it? 


19 

0 Where were you standing at this time? 


20 

A On a cat walk bv the door we had come off on 


21 

on the roof. 


22 

0 Was there any f**»«® or railing? 





23 

, MR. ECKSTEIN: Objection. 


24 

THE COURT: Sustained. 


25 

0 Will you describe what the roof looked like? 

• 



1 


so 
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A It was a flat roof. There was nothino on the 
edoes and there were two doors sticking out of the roof 
and there was — 

THE COURT: Two what? 

THE WITNESS : Doors . 

THE COURT: Where were they? 

THE WITNESS: Sticking out of the roof. 

THE COURT: Doors to the floor below, were 

they? 

THE WITNESS: Yes. There was a cat walk, a 
-oardwalk with rai linos on either side connecting the 
two doors . 

0 Tell me what hanoened next. 

A Then he nulled out a knife and he said that he 
is not coing to hurt me and he started to unbutton mv 
shirt — 

THE COURT: I am sorry, but vou don't speak 
loud enough so we can hear you clearly. Will vou go 
back and start over again to the last auestion. 

(Ouestion read) 

0 Would you continue from there, Donna. 

A , Then I started to back awav and he said if vou 
try to stop me I will kill you. Then he stuck his hand 
down mv shirt. 


4 


* 
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2 

0 Were you wearing undergarments at the time? 


3 

A Yes. 


4 j 

0 Did he in any way touch them? 


5 

MR. ECKSTEIN: Objection. 


6 

THE COURT: Sustained. 


7 ; 

0 Can you tell us soecifically what he did? 


8 

THE COURT: If anything further. 


9 

0 Yes, if anything further. 


10 

A Do you mean after this? 


11 

Q At this oarticular incident. Is there anything 


12 

further you can say to describe what took place? 


13 

MR. ECKSTEIN: I would like to have an answer. 


14 

THE COURT: Is there an answer to that? 


15 

THE WITNESS: I don‘t know how to say it. 


16 

0 Donna, try to describe it. Counsel for the 


17 

country club is awaiting your answer. 


18 

MR. ECKSTEIN: I object to the statement of what 


19 

I am waiting for and what I am not waiting for. 


20 

THE COURT: Sustained as far as the last state- 


21 

ment or merely admonition or suggestion to the -witness. 


22 

0 Would you answer it to the best of your ability? 





23 

/ THE COURT: Answer to the best of your ability. 


24 

if you can. 


25 

A Do you want me to say what hannenedvhen he stuck 



Ow 


5? 
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his hand on me? 

THE COURT: I can't hear what the witness savs. 

MR. ECKSTEIN: I obiect to Questions from the 
witness to counsel. 

THE COURT: Sustained. 

MR. WOLFF: I am going to go forward — 

THE COURT: Don't comment. Ask vour Questions. 

0 Would you describe what haonened next? 

THE COURT: You asked that two or three times 
in a number of ways. Can you nroceed further and answer 
the question? Will you proceed? 

THE WITNESS: When he was done putting his hand 
down my shirt he was just standing there for a while and 
then he starred to unzio mv nants and I tried to get av;av 
from him and he said if you try to ston me, I am going to 
kill you and he had the knife to my throat. 

Then he stuck his hand down my underwear and 
that whole time he had the knife to mv throat. Then 
when he was done with that — 

THE COURT: Then when what? 

THE WITNESS: When he was done with that he 
unzinoed his pants and he exposed himself and he kent on 
telling me not to be scared because he is not hurting me 
and then he was standing there a little while and then he 
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said, "Why are you shaking" and he said he didn't hurt me 
and I shouldn't be scared. Then he said will you tell 
anybody about this and I said no and he said how I can be 
sure you won't tell anybody. I said I nromise vou I 
won't tell anyone and then he said he won't let me no 
until I stop shaking. 

THE COURT: Until you what? 

THE WITNESS: Ston shaking. I guess he figured - 

MR. ECKSTEIN: Ojbection* 

THE COURT: Don't eruess. 

THE WITNESS: He said we will leave now. 

THE COURT: He said you would leave? 

THE WITNESS: He said I will take vou back to 
your room now and we turned to oo down in the door that 
we went in originally and it was locked so we walked across 
the cat walk to the other door and that door was ooen and 
we started walkina down some stairs and he said I am going 
to take you to your room and I said I don't want to go 
to ray room any more. And we were just walking down some 
halls and I was trying to find a way to oet out exceot 
there was no where to go but rooms and I didn't know if 
anyone — ' 

MR. ECKSTEIN: Objection. 

THE COURT: Not what you didn't know. 
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THE WITNESS: There was nowhere for me to go. 

I keot on walking down the hall. 

THE COURT: Walking down the hall of the fifth 
floor or the ton floor rather? 

THE WITNESS: This was the floor underneath 
that where we had walked down some stairs. 

THE COURT: It was below the ton floor? 

THE WITNESS: Yes. And I saw a truest trvina to 
get in her room and I told her to heln me and she said, 
"What can I do" — 

MR. ECKSTEIN: I object to that and move to 

strike. 

THE COURT: Disregard it and strike it. 

Did you go down to your room? 

THE WITNESS: I finally found some stairs and 
I ran down the stairs and I went towards the main build- 
ing. 

THE COURT: You have gone far enough here, 
haven't you, counselor? 

MR. WOLFF: I have no further questions » your 

Honor . 

CROSS EXAMINATION 
BY MR. ECKSTEIN: 

0 Mis9 Tobin, when you went to the Nevele Hotel 
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your intentions were to stay from the 7th of Julv until 
the 14th of July, is that ricrht? 

A Yes. 

0 And you left the hotel vith your oarents on the 
14th of July? 

A Yes. 

0 You stayed the entire week which vou had intended 
to stay? 

A Yes. 

0 On the 11th of July at 3:00 o'clock had vou had 
your lunch? 

A Yes . 

O When you had your lunch , did you have that in 
the same dininq room with vour parents? 

A Yes. 

0 Were you sitting at the same table as your 
parents were sitting and beinq served? 

A No. 

o You had your separate dininq hall or dininq 
compartment? 

A Yes. 

Q 'And that compartment or that dininq room was 


used by the teenage group, is that right? 


25 


A 


Yes. 
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0 After you had had your lunch did you qo back 
to your parents' table? 

A Yes. 

0 And did you then leave them at the table? 

A Yes. 

0 Then you went back to your room? 

A Yes . 

0 And you chanqed your clothes? 

A Yes . 

0 When vou chanqed vour clothes vou put on leans 
and a T-shirt? 

A Yes. 

O And the T-shirt had three buttons? 

A Yes . 

0 And those buttons started at the neck and went 
down part-way down the chest, is that riqht? 

A Yes. 

O When vou went horseback ridinq was that a suner- 

vised activitv? 

A Yes . 

0 Supervised by a counselor? 

A , vps, 

0 Wasn't that a voluntarv activity, Donna? 

A Yes . 
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0 It was a voluntary activity, is that right? 

A Yes. 

q You had the choice of going or not going? 

A Yes. 

O And there were other teenagers who did not ao 

horseback riding that afternoon, is that right? 

A I wouldn't know. 

o Did vou make friends while you were at the 

Nevele? 

A Yes . 

0 Did any of those girls or bovs ao with vou? 

A Yes . 

o When you came back what time was it? 

A From horseback riding? 
o Yes. 

A Around 3:00 o'clock. 

O Did you deliver the horse to the stable? 

A Yes . 

O It wasn't nicked un bv an attendant, was it? 

A Well, no. 

Q You delivered the horse and vou went back to 

the Golden Gate building of the Nevele comnlex, is that 
right? 

A Yes. 


1 

98a 

^ D. Tobin -cross 5 R 


9 

0 You then oroceeded to the lobby of this narticula 

r 

fl 

hotel or building? 


fl 

A Yes . 



0 And you saw Stevens sitting in the lobby? 



A Yes . 


B 

0 Was he near -- 


8 

THE COURT: Excuse me -just a minute, counsel. 


9 

Was the room which you occuoied in that building? 


10 

THE WITNESS : Yes . 


11 

0 Was Stevens sitting near the elevator? 


12 

A Yes. 


13 

0 How far was he from the door of the elevator? 


14 

A I would say from where I am sitting to the 


15 

double doors right here, if thev are the elevator, about 


16 

from the stairs to the door. 


17 

THE COURT: Twenty feet? 


18 

THE WITNESS: I would say fifteen feet. 


19 

THE COURT: All right. 


20 

0 He was sitting a distance of about fifteen 


21 

feet atfay from where you were standing waiting for the 


D 

elevator, is that right? 



A ' Yes . 


24 

0 When vou got to the elevator, was the elevator 


25 

on the floor where you were standing? 






I 
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2 

A No. 


3 

0 You oushed the button? 


4 

A Yes . 


5 

0 And when you oushed the button was Stevens still 


6 

sitting where you had originally seen him? 


7 

A Yes . 


8 

0 Who got into the elevator first? He or vou? 


9 

THE WITNESS: Can I exolain? 


10 

THE COURT: You can answer the guestion whether 


11 

it was he or you. 


12 

THE WITNESS: Bv the time the elevator came to 


13 

the floor he was at the door too. 


14 

0 Then you were both standing by the elevator door 


15 

before the elevator arrived, is that right? 


16 

A Yes . 


17 

Q Then the elevator arrived and the door onened? 


18 

A Yes . 


19 

0 Self-service elevator? 


m 

A Yes . 


21 

0 And you went in and gushed a button to the floor 


22 

you wanted to oo? 


23 

A Yes . 


24 

MR. ECKSTEIN: Unless my friend here has something 


25 

to say — 





1 

1 

Qw 

100a 

D. Tobin - cross 60 


2 


THE COURT: Anv more questions? 


3 

0 

You nushed the button? 


4 

A 

Yes . 


5 

0 

For vour floor? 


6 

A 

Yes . 


7 

0 

What floor was that? 


8 

A 

It wasn't the eiqhth floor but it was called 


9 

the eighth floor. 


10 

0 

Was that the ton floor? 


11 

A 

No. 


12 


THF COURT: What was the floor on which vou 


13 

had your room? 


14 


THE WITNESS: It was really three floors un but 


15 

it was 

called the eiqhth floor. 


16 


THE COURT: Was it on the same ^loor with vour 


17 

father 

and mother? 


18 


THE WITNESS: Yes, the same room. 


19 

0 

You all occuoied the same room? 


20 

A 

Yes . 


21 

O 

Was that the too floor? 


H 

A 

No. 


D 

0 

" How manv floors were there between vour floor 


24 

and the 

roof? 


25 

A 

Well, there was one floor and then the roof. 
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My floor and then another floor and then the roof. 

0 When you walked in the elevator you nushed the 
button for vour floor? 

A Yes . 

0 And the elevator oroceeded to ao uo with vou 
and Stevens in the elevator? 

A Yes . 

0 Did it stop at your floor? 

A No , it didn't. 

0 Did Stevens push the button? 

A Which button? 

Q Any button in the elevator. 

A Yes. 

0 What button did he push? 

A The top floor. 

0 And you pushed the fourth floor or third floor? 
A Yes . 

0 And it didn't stop at your floor? 

A No. 

Q You used that elevator before? 

A Yes. 

0 /And when you pushed the button for the third 
floor the elevator stopped on the third floor? 


25 


A 


Yes 
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0 And you did that the day before? You used 
the elevator the dav before? 

A Yes . 

0 And you entered the elevator yourself? 

A Yes . 

n And you pushed the button? 

A Yes . 

O For vour floor? 

A Yes . 

0 And the elevator Droceeded and stooped on vour 
floor, is that right? 

A Yes . 

0 But on this particular day you had pushed the 
elevator button for your floor and it didn't stop on 
your floor, is that right? 

THE COURT: I don't hear your answer. 

THE WITNESS : Yes . 

0 And Stevens pushed the button? 

A For which? 

0 For anv floor. 

A Yes. 

0 * What floor did he push the button for? 

A The ton flcor. 

0 And then the elevator proceeded up to the ton 
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2 

floor? 


3 

A yes. 





4 

0 When you got to the ton floor you had a knife 


5 

at your back? 


6 

A Yes . 


7 

0 What oart of your back? 


8 

A Right here. 


9 

Q The small of the back? 


10 

A A little higher than the small of the back. 


11 

0 Uo around this area? 


12 

A Yes. 


13 

THE COURT: Mid-way, I suonose . 


14 

Q How bxg a knife was it? 


15 

A It was about this long, I would sav. 


16 

THE COURT: How many inches anoroximately? 


17 

THE WITNESS: Seven, eioht inches. 


18 

Q Was that when it was onened it was seven, eight 


19 

inches? 


20 

A Yes . 


21 

Q When it was closed it was three inches? 


22 

A Four inches . 





23 

0 And the blade was three, four inches? 


24 

A Yes. 



0 


And he had that mid-way uo your hack? 
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B 

A Yes . 






O And vou were walkina in front of him? 


■ 

A Yes . 


H 

0 And he told you where to ero? 


6 

A No. 


7 

0 Did he direct you to qo towards a particular 


8 

door? 


9 

A There was only one hall. 


10 

0 Did he direct you to qo to a particular door? 


11 

A Yes . 


12 

0 What door did he direct you to qo to? 


13 

A It was the door that would open up to the roof. 


14 

0 Did you know if this door would open uo before 


15 

that narticular day? 


16 

A No. 


17 

0 Did you say before there were two doors on this 


18 

roof? 


19 

A Can I explain — 


20 

0 Did vou testify that there were two doors stick- 


21 

inq out of the roof? 


H 

A Yes . 


D 

0 / And you had entered from one door and left 


24 

from the other door? 



25 


A 


Yes . 
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2 

Q And the door that you entered onto the roof was 


3 

that open? 





4 

A I don't think so. 


5 

0 Did Stevens turn the knob? 


6 

A I think he used a key. 


7 

THE COURT: I can't hear you. 


8 

THE WITNESS: I think he used a kev. 


9 

0 With what hand did he use a kev? 


10 

A I don't really remember. 


11 

Q Where did he have the key? 


12 

A I don't remember. 


13 

0 Did he have the key in his nocket. Miss Tobin? 


14 

A I don't remember. 


15 

0 Did you see him withdraw the key from his nocket? 


18 

A I don't remember. 


17 

0 Did he have the key on a key rinc? 


18 

A I don't remember. 


19 

0 Was that the only key he had or was it one of 


20 

many keys? 


21 

A I don't remember . 


22 

0 And you don't remember what hand he held the 





23 

knife in? " 


94 

A No. 


25 

0 Did he hold it in his rioht hand or left hand, 

4 • 






- 


25 





1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 
IB 

17 

18 

19 

20 
21 
22 

23 

24 


107a 

pw D. Tobin - cross 67 

went through this same questioning? 

A Yes . 

O Did vou cry then when you related this incident? 
A No. 

O But you cried today. Was that because * ou were 


told to cry? 

A No. 

o You cried involuntarily? 

A Yes . 

0 When vou go to this door and vou went out onto 
the roof, did he still have the knife at your back? 

A Yes. 

0 Was he beside you or behind you? 

A When we were onto the roof? 

0 Yes. 


A After the door was closed he was facinn me. 

O After vou had walked along the cat walk? 

A We didn't walk along the cat walk. 

Q After you got out of the door vou stood rioht 

by the door, right? 

A Yes. 

0 , And as vou oroceeded uo, he wae behind vou? 

A Yes. 


25 


0 


And when he opened the door he was still behind 
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A Yes. 

n no other nart of your bodv was touched? 

A No. 

O And he iust brushed his am alona vour back, 
is that rioht, as he was oneninn the door? 

A As he was qoina — 

O As you were ooina throuoh the door to the roof . 
A Yes. 

o His am touched your back? 

A Yes. 

0 And no other nart of vour body was touched by 
him at that time? 

A Yes. 
o Correct? 

A Yes . 

0 When you not onto the roof you faced him and he 


faced you? 


A Yes. 


o Did you sneak with him? 
A I said — yes. 

THE COURT: You did? 


'THE WITNESS: Yes. 

0 At that time did you scream? 
A No. 
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O Did vou crv at that time? 

A Yes . 

n Actually had tears conincr out of vour eves? 

A Yes . 

0 Did vou ston crvincr? That is, at anv narticular 
time after that? 

A Yes . 

° When? 

A When he said that I have to stOD shaking and 
crvino or he won't let me no. 

° Then vou stODoed shaking , riqht? 

A No. 

O You stormed crvinq? 

A Yes . 

O When vou stooned crvinq vou were still shakinq? 

A Yes . 

o And that is the time that he opened the buttons — 


O When did he open the buttons on your blouse or 
T-shirt? 




A When he was done smokina his ciqarette. 
'THE COURT: When? 


THE WITNESS: When he was done smokinq his 


cinarette . 
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° H ow Iona did it take for him to finish smoking 
the cigarette from the time that vou first got onto the 
roof? 

A A couole of minutes . 

O And during all these counle of minutes what 


were you doing? 

A Standing tiere. 

THE COURT: What's that? 

THE WITNESS: Standing. 

0 Crying? 

A Yes . 

0 Shaking? 

A Yes . 

o When vou finished smoking your ciaarette, did 

you then stoo crying? 


A No. 

0 Did you stop shaking at that time? 

A No. 


0 

A 

wouldn' t 
0 
A 


How long afterwards did you stop crying? 

When everything was over with and he said he 
let me go unless I stopped. 

-When everythina was over with? 

Yes . 


0 


You mean when he put his hand down vour shirt? 
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A When he — evervthing he did to me, when he was 
finished with all of it. 

0 What he did was out his hand down vour shirt, 
is that right? 

A Yes. 

0 And then you were still crying at this time? 

A Yes . 

0 You hadn't walked any oart of that cat walk? 

A No. 

Q When he pulled your shirt down, with what hand 
did he do it? 

A I don't remember. 

0 It wasn't the same hand that he held the knife 

in, was it? 

A No. 

° When he nulled vour shirt down, where was the 

knife? 

A His other hand. 

0 Did it touch you? 

A Yes . 

What oart of your body was touched by the knife? 
A 'My neck . 

0 r ront or back? 

A Front. 
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2 

0 

Where I indicate, riaht at the adam's anple? 


3 

A 

Yes . 

■k 

4 

Q 

He had it there? 


5 

A 

For a while. 


6 


THE COURT: I don't know if there is an adam's 


7 

aDnle - 

- 


8 


MR. ECKSTEIN: I don't know the medical term. 


9 

0 

What we commonly call the adam's annle, that's 


10 

where he 

had the knife? 


11 

A 

Yes. 


12 

0 

When he out his hand down your shirt he still 


13 

had the 

knife there? 


14 

A 

Not all the time. 


15 

O 

When he didn't have the knife there, where was 


16 

the knife? 


17 

A 

In his hand, I auess. 


18 

0 

And you don't remember what hand — 


19 


THE COURT: She said I cruess. 


20 

0 

You don't know, do vou, surelv? 


21 

A 

No , I don ' t . 


22 

Q 

Then there came a time when he attemoted to 

• 

23 

unzinoer vour Levi's or leans? 


24 

A 

Yes. 


25 

0 

Where was the zinoer on your Levi's? 
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A In the front. 

0 How bio was that zinoer? 

A Pour, five inches. 

O When he attemnted to do that or when he ooened 
the zinoer, what were you doino? 

A I was backing awav from him. 

0 When you backed awav, how far did you back un? 
A Mavbe a foot. 

0 A foot? 

A Yes . 

0 That's all? 

A ves . 

0 Did he grab you around your neck at anv time? 


0 Did he grab anv nart of your body or touch 
any other part of your bodv except those which vou indi- 
cated before? 


0 He didn ' t grab your arm? 

A I can't remember. 

THE COURT: What is the answer? 

•-THE WITNESS: I can't say for sure. 

0 When he touched you at either part of vour body 
did he bend down or did he get uo? Was he standino strainhl 



/ 
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uo? 

A. P ret tv much. 

0 Straiaht? 

A Yes. 

0 When he touched either or both oarts of vour 

body he hadn't ooened his trousers or anythino, had he? 


A No. 

0 After he had completed his iob of outtina his 
hand down — touched oarts of your bodv which vou indi- 
cated, that is when he ooened his trousers, is that riaht/ 
A Yes. 

0 With one hand or two hands? 

A I don't remember. 

0 Where was the knife at that time? 

A I don't know. 

0 After this incident took place vou went down 

back to the too floor, is that riqht? 

A Yes. 

0 Was Stevens walking with you at the time? 

A Yes. 

q Was he walking behind you? 


A • No . 

O Did he have his knife out at that time? 
A No. 




Ow 
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How lone did this incident take place? 
Withdrawn. 

How long did the incident occur in matter of 


time? 


A 

0 

scream? 


About fifteen minutes. 

During all this fifteen minutes vou didn't 


No. 


THE COURT: Did you ever try to walk away? 
THE WITNESS: No. 


MR. ECKSTEIN: I have no further auestions. 
THE COURT: Anv redirect? 


MR. WOLFF: No, your Honor. 

iff 


THE COURT: You are excused. 

(Witness excused) 

MR. WOL^F: I recall Mr. Tobin. 

BERNARD TOBIN, resumed. 

THE COURT: I suergest that ycu ask the mother 
and the daughter, if there are no obiections, to leave 
the courtroom. I think there are benches outside. 
DIRECT EXAMINATION CONTINUED 


BY MR. WOLFF: 


The incident took place on the 11th, is that 


I 



correct? 
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A Yes, sir. 


0 When did you leave? 

THF COURT: I don't know whether this gets to 
his knowledge or not. That is established. You don't 
have to ask that. 

O When did you leave the Nevele? 

A The following Tuesday. 

THF COURT: What it the 14th? 

THE WITNESS : Yes , your Honor . 

O Why did you stay until the 14th? 

MR. ECKSTEIN: Objection. 

THE COURT: Sustained. 


(Continued on Page 78.) 
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Q md you set down at the time of this incident 


any guide linea for your daughter and her dating habita or 
interactiona with boy a 7 

MR. ECKSTEIN: Objection. 

THE COURT: Suatained. 

Q After the incident took place# Mr. Tobin# did you 
have any converaationa with any employeea or officera or 
agenta— 


THE COURT: Officer# yea# employeea# no. 

Q Did you have any diacuaaiona with any officera of 


the Nevele? 


MR. ECKSTEIN: I object— withdrawn. . 

Q Did you? 

A I had converaationa with pecple — 

THE COURT: No# officera and that would be# I 
assume# one of the two Slutsky' a. 

THE WITNESS: No# none of the two Slutsky's. 

Q Did you have with anybody else connected with the 
Nevele about this incident? 

MR. ECKSTEIN: Objection. 

THE COURT: Sustained. 

Q Did you have a conversation with Mr. Stevens' 
supervisor? 

MR. ECKSTEIN: Objection. 
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THE COURT: How does he know who the supervisor 
was? Sustained. 

Q Did you learn who Mr. Stevens' supervisor was? 

MR. ECKSTEIN: Objection. 

THE COURT: Sustained. 

That 1 suppose might be hearsay. 

Q After this incident from that moment until the 
present have you noticed any changes in your daughter's con- 
duct? 

MR. ECKSTEIN: Objection. Unless it's going to 
be connected by proper expert medical testimony. That is 
as a causal connection between the incident— 

THE COURT: If it is something which a layman 
might observe , I will take it. You may move to strike it 
out if it is not pertihent. 

MR. ECKSTEIN: Once he gets it to the jury-— 

THE COURT: They will disregard it. I'm sure they 
will follow my instructions. 

Q Yes or no? 

A Yes. 

Q What observations or changes have you noticed, 

Mr. Tobin? 


25 


I 


THE COURT: Subject to a motion 
MR. WOLFF: I'm aware of that. 
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MR. ECKSTEIN: If your Honor please, the pretrial 
order and the pretiial memorandum states that there will be 
no doctors in this case. 

THE COURT: Yes. Therefore, anything that gets 
into the expertise of a medical man or psychiatrist is out. 

Q Did you notice any changes in your daughter's 
conduct after the incident until today? 

MR. ECKSTEIN: I have to object to it. Judge. 

THE COURT: I have noted your objection but I'm 
going to overrule it and allow what a layman might observe. 

Q T *tould you answer the question? 

THE COURT: it will be subject to cross examinatioi 
A She has an extreme fear of going on elevators. 

MR> ECKSTEIN: I must object and move to strike. 

THE COURT: Strike it out. 


Have you noticed any other changes in your daughte 


conduct? 



i 

A When she returned to school she no longer partici- 
pated in extracurricular activities. 

MR. ECKSTEIN: I object and move to strike. 

THE COURT: Yes, unless there is some appropriate 
procf of causal connections. 

Q Why did she cease to participate in extracurricular 
activities? 





f ' 
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2 

MR. ECKSTEIN: Objection. 


3 

THE COURT: Sustained. 





4 

Of course^ anything that was *aid by the daughter 


5 

to the father isn't anything more or less but hearsay. 


6 

Q Has your daughter ever discussed the eveut with 


7 

you at any time? 


8 

A Yes. 


9 

Q Has she expressed to you the effect this has had 


10 

upon her? 


11 

MR. ECKSTEIN: Objection. 


12 

THE COURT: Sustained. 


13 

Q After the incident did you have a conversation 


14 

with a Miriam Slutsky? 


15 

THE COURT: Are you prepared to show who she was? 


16 

KR. WOLFF: Yes. 


17 

THE COURT: Until that is forthcoming I will sus- 


18 

tain the objection. 


19 

Q Did you ever come in contact with a Miriam Slutsky 


20 

and did she identify herself? 


21 

A Yes. 


22 

Q How did she identify herself? 





23 

MR. ECKSTEIN: I object, if your Honor please. 


24 



25 

TrfE COURT: I will take it. It isn't entirely 
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selfserving. 

Q How did she identify herself? 

A "I am Miriam Slutsky." 


0 Did .he de.crib ewhat function if any .he h.d «t 



the Nevele? 

A No, she didn't describe her function. 

THE COURT: That ends that expedition. 

0 Did she tell you what responsibility she had if anj 
for the operation of the Nevele? 

MR. ECKSTEIN: Objection. 

THE COURT. SUM ruling. He he. elready answered 

that one. 

HE. WOLFF: It ., . different que.tion end I w.nt 
to knew if he ha. a different anawer. 

THE COURT. I don't ... any difference. 

o Did Miriam siut.ky do or .ay anythin, ih.t con- 
veyed to you her role at the Nevele? 




MR. ECKSTEIN: Objection. 

THE COURT: Already answered. 

Q Would your answer to any of the la.t two que.tion. 
be different than your preceding answer? 

MR. ECKSTEIN: Objection. 

THE COURT: Sustained. 

don t know what kind of a circur navigation that 


V 
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Q Did you have a conversation with Mr. Huff? 


Yes. 


Q Did he describe himself as to what his duties or 
responsibilities were at the Nevele? 

MR. ECKSTEIN: Objection. 

THE COURT: I will allow it. 

A He was the supervisor of the housekeeping of the 

Nevele. 

MR. ECKSTEIN: I object to that. He is drawing a 
conclusion. That is not a response to an answer. 

THE COURT: Sustained. 

Q What did Mr. Huff tell you his duties or responsi- 
bilities, if anything, were at the Nevele? 

A Supervisor of housekeeping. 

THE COURT: Did he tell you that? 

THE WITNESS: Yes. 

THE COURT: How did that happen? What was the 
occasion of that statement to you? 

THE WITNESS: After the attack— 

THE COURT: Wait a minute. 

What was the occasion? 

THE WITNESS: I went to an offioe and one of the 
Slutsky sons was there too and he was identified to me— 
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THE COURT; By whom? 

THE WITNESS: By himself or Mr. Slutsky, I don't 


remember exactly who, 


MR. ECKSTEIN: I move to strike. 

THE COURT: Strike it. He can't tell which one 


it was. 


THE WITNESS: Mr. Huff. 

THE COURT: By himself then only? 

MR. ECKSTEIN: I object and move to strike. 

THE COURT: I won't strike it out. I will leave 
it in for such weight as it may have. 

Q What did Mr. Huff tell you his duties and responsi' 


biliti: 


»re at the Nevele? 


A To supervise — 

MR. ECKSTEIN: Objection. 

THE COURT: Same ruling. I thought that was 


already answered. 


THE WITNESS: To supervise the housekeeping activi< 


ties at the Nevele. 


THE COURT: Housekeeping? 

THE WITNESS : Yes . 

THE COURT: He didn't say anything about an ele- 


vator? 


THE WITNESS: No, sir. 
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Q DLd he tell you what if any supervisory capacity 
he had with respect to Robert Stevens? 


HR. ECKSTEIN: Objection as leading and sugges- 


tive. 



THE COURT: Sustained. 

Q Tell me what Mr. Huff told you. 

MR. ECKSTEIN: I object to that, if your Honor 

please. 

THE COURT: It's already answered. 

Q Did he say anything more than what his job was? 

A Yes. 

0 would you t.ll the ladles and 9 .ntla«en of the jury 
what Mr. Huff said to you? 

MR. ECKSTEIN: I am going to object. 

THE COURT! Sustained. 1 don't know wh t else there 
would be to tell. 

Q Did he tell you something else? 

A Yes, sir. 

MR. ECKSTEIN: I object. We have the conversation. 

Q Is there more to the conversation than his identity? 
THE COURT: I will Utzm you into the robing room. 

The jury may go to lunch now and come back at 2:15. 
(Jury left courtroom.) 



/ 





/ 
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(Robing room conference.) 






THE COURT: HT. Wolff. what lt the propo „ d t „ ti . 
rtm thi. witness, the father, as to what else was said? 

HH. HOLHF, i wish to -.he th. following proof 
with respect tho.. g„.. tlon . ellclted by me of Mr Tobin 

«nd to which objections hsv. been su.tain.d~ 

the court i i.„ „ ot gol „ g to lut#n to th#t i>n 
through with that. 

HR. WOLFE, I want to m u Qn ^ 

the court, will y o„ fi r . t ay que . tlon( 

counselor. W m Pr°c**d in that nenner. Whether it is 

".cessary to go bach -ay depend upon what els. you ..y or the 
witness will ..y ,. i4 by „ u£f 

HR. WOLFF: Mr. Huff will state— 

THE COURT: 1. h. b. lng cau . d? 

H*. WOLFF: Hr. Tobin Will state that Hr. Huff ..id 

h * h * d over Robert Stevens. That it 

-Id be reported to hi. that Steven, had been ... n i ou „,i„ g 
around the lobby. Furthermore— 

the COURT. Thafs out. That*, nonsense. 

HH. WOLFF, Further-ore. he will ,. y 

believed — 

THE COURT. Who believed? 

HR. WOLFF i Huff. 
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THE COURT i Said that he believed. 

MR. WOLFF: Said that he believed — 

THE COURT: Get it straight; Tell me what your 

witness , the father, will say. 

MR. WOLFF: It would expedite matters if you allow 

me to finish— 

THE COURT: Quite the contrary. Counselor. I 

won't. 

MR. WOLFF: Mr. Huff in the testimony of Mr. Tobin, 
said that in addition to the statement about finding Mr. 

Steven* lounging in the lobby that he found Mr. Stevens to be 
strange and that he acted funny and that he found him to be a 
very independent employee. 

THE COURT: Is that all? 

MR. WOLFF: That's all for Mr. Huff. 

THE COURT: That's out. That doesn't prove any- 
thing. It doesn't prove he was a rapist or anything. 

MR. WOLFF: Miriam Slutsky told Mr. Tobin that she 
was in charge of the matter and she was the person whom he should 
discuss anything about the incident involving his daughter at 
the Nevele. In a conversation which Mr. Tobin and his wife 
were present, Miriam Slutsky told the Tobins that with respecj 
to the hiring of Robert Stevens they had done nothing more 
than take him from Louis Employment Agency and that they had 
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not in any way made any checks on any references or background 

THE COURT: I will reserve on that. Have you finished 
on your proposal about the coming question? 


MR. WOLFF: No. 

THE COURT: What else is there? 

MR. WOLFF: With respect to the question of why 
the Tobins left on the 14th , after the incident took place on 
the 11th, the answer is the Tobins stayed on after the inci- 
dent because they were told by the police that they had to 
remain there to be witnesses at the hearing involving Mr. 
Stevens and that hearing was on the 14tfc. 

THE COURT: What do you say to that? 

MR. ECKSTEIN: Mr. Wolff, I believe, in his 
interrogatories, Mr. Tobin said that he was there for a week 
and stayed the week. There was no other reason. He booked 
reservations for a week and after the week was over he left. 

WOLFFS tfbeld yoi ' point out the interrogatory wherii 
it says that? 

MR. ECKSTEIN: In the deposition. I will look it 
up and let v^u have it. 

THE COURT: Get it now so I can give you a disposi- 
tion in this before you go to eat. 


I 
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Did the father pay the $500 or did he get it back? 
MR. WOLFF: He got part of it back and they tried 
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2 

to strunp a r(ilaa3e cn the back of the check and he said. 

3 

"What i 3 thin?" and they said that "It’s nothing," and he 

4 

read it and he said he refused to aign it. 

5 

THE COURT: This isn't before me. 

6 

MR. WOLFF: He crossed it all out anyway. 

7 

MR. ECKSTEIN : Page 29, Mr. Wolff, if you have it. 

8 

"Q And went down to dinner? 

9 

"A Yes. 

10 

"Q And your daughter too? 

11 

"A Yes . 

12 

"Q Incidentally, how long after that did you 

13 

'.main at -che Nevele? 

14 

"A We stayed, oh, our last few days we were sup- 

15 

pored to stay there a week." 

16 

THE COURT: In there anything there, Mr. Eckstein, 

17 

as to v»hat has been stated by your adversary about his staying 

18 

9 

because of any charges? 

19 

MR. ECKSTEIN: "In other words, your original inter 

20 

lion was to stay a week? 

21 

"A We stayed through Monday. 

22 

"Q You originally intended to stay a week? 



23 

"A Yes. 

24 

"Q So you left there Monday or Tuesday? 

2S 

"A That's correct, Monday." 


) 
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There 1. nothing in there about anything else 



other than what I said. 

THE COURT: What la the specific question you 
want to ash Tobin? That is. .bout that phase? 

MR. WOLFF, Why they stayed. I agree his state- 
~nt is correct, they did stay, i v .nt to ash why. 

THE COURT: I believe you have already previously 
asked why he stayed, haven't you? 

MR. WOLFF i Yes. 

the COURT. Didn’t I sustain the objection? 

MR. WOLFF: Yes. 

THE COURT: I ,tm do. 

MR. WOLFF: 1 make my proffer a , to why , ^ 

qU "‘i°„ a " d Whit evid — elicited and he said they 

would .tay because he was told by the police they had to re- 

~in in order to be witnesses at a hearing with respect to 
Mr. Stevens. 

THE COURT, you think that alters the situation? 

MR. WOLFF: since the objection to my question ha. 
been sustained — 

THE COURT: I think that that night be prejudicial 
—use it involve. inference at i.., t that th , re w#> ^ 
cr A»inal proceeding. 

MR. WOLFF: if the question cannot be answered and 
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the objection sustained then I move that this Court instruct 
defense counsel that any references or attempt to argue the 
fact that the Tobins stayed after the incident which in some 
way reflects upon the degree of damage or the severity of the 
incident — 

THE COURT: I don't think it does. 

MR. WOLFF: —be precluded. 

THE COURT: I don't think it does, Mr. Eckstein. 

MR. ECKSTEIN: Whether it does or it doesn't, I 
have a perfect right to comment on that, I think. 

' THE COURT: ¥ou have a right to comment perhaps 
but it is pure speculation or at least it's only a possible 
inference. I can't preclude your adversary in arguing the 
effect of some facts such as that and I won't but I'm not 
going to allow the question. 


MR. WOLFF: If Mr. Eckstein is allowed to comment 
in any way on the fact that the Tobins stayed after the 11th 
with respect to making an argument,! that this in some way cur 
tails the severity of the injury to Donna Tobin, then I 
respectfully request that I be allowed to ask questions— 

/THE COURT: Nonsense. I don't see what difference 
it makds whether he stayed for one week or another. That 
doesn't affect the amount of injuries. That's irrelevant. 

Is there anything else? 
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MR. WOLFFs I want to finish my proffer. If he 
does make such comment that I be allowed to make comment that 

the reason they stayed was because they were told to by the 
police. 

THE COURT: That I will not allow. Counselor. You 
certainly jump over the bounds, if you attempt to do that I 
shall have to stop it. 

Is there anything else? 

MR. WOLFF: Yes. 

THE COURT: You have a whole laundry list there. 
MR. WOLFF: Yes, I do. I want to make the 
following additional proffers: 

I intended to ask Mr. Tobin questions about the 
way in which he instructed his daughter with respect to her 
dating habits and inner relationships with boys. 

THE COURT: And I sustained the objection. You say 
I should do otherwise? 

MR. WOLFF: I am making my proffer, your Honor. 

THE COURT: Make it briefly because I don't have 
much confidence in your proffer. 

MR. WOLFF: Because I believe that an explanation 
of the *..y in which Mr. Tobin instructed his daughter adds to 
the setting and helps the jury assess the damage to the girl 
because the evidence will come forward that Mr. Tobin was a 
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very strict individual who only allowed hia daughter, at the 
time of the incident, to go out in group* with boys, did not 
allow her — 

THE COURT* But he allowed her to go up the ele- 
vator a lone V 


MR. WOLFF: He did not allow her to go out at all 
on dates. He severely restricted her social activities. 

THE COURT* I still sustain the objection. 

MR. WOLFF* That I ask question of Mr. Tobin to 
which objections to the questions were sustained in the followj- 
ing ar^i: 


I asked him what visible changes he had seen in his 
daughter's conduct and to explain what had happened from that 
incident to the present. He would have said the following 
things s 

That although his daughter had been very active in 
high school activities prior to the incident, after the inci- 
dent she did not participate in any activities which required 
her to come home from school after sunset. 

THE COURT* How can you state that that is a cause? 

MR. WOLFF* Two, that his daughter told Mr. Tobin 
that the reason she did not stay for these activities was be- 
cause of the incident and her fear that something may happen 
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THE COURT: What do you aay, Counaelor? 

MR. ECKSTEIN, That must be Washington practice. 

’ 1 Not the hearsay rule. 

THE court, same ruling. 

MR. WOLFF: Further, he would have testified that 
hi. daughter fro, the incident to the present ha. not gone i„ 

hi. pr...„„-h.. not gone on elevator, by herself but hs. 
always waited „ p stairs or waited until other people , ot i„. 
to elevato ra with her. 

MR. ECKSTEIN, That's even worse than it was. 

the court, San. ruling. Counselor. I tat. it we 
•r« through? 


HR. WOLFF. Let me couble check, your Honor. 

the COURT, Suppose you double check over the noon 
recess. Do it on your own time. 

MR. WOLFF: One last statement. 

I strike that, I hav. no furth.r statements. 
(Leeoheon recess taken.) 
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AFTERNOON SESSION 


2:15 p.m. 


(In open court. Jury present.) 

THE COURT: You may continue your direct. 
MR. WOLFF: I have no further questions. 


THE COURT: Cross examination? 


MR. ECKSTEIN: No cross. 


THE COURT: You are excused. 


(Witness excused.) 


MR. WOLFF: I call Mrs. Tobin. 


SHIRLEY TOBIN, 


called as a witness herein, 


having first been duly sworn by the Clerk of the Court, 
testified as follows: 

DIRECT EXAMINATION 
BY MR. WOLFF: 

Q Mrs. Tobin, will you tell the ladies and gentlemen 
of the jury in this court what reason you had, if any, for 
selecting the Nevele Country Club for your vacation in the 
summer of 1970? 

MR. ECKSTEIN: Objection. 

THE COURT: I don't think it's material. Sustained 
Q After the incident involving your daughter and 
Robert Stevens did you have any conversations or meetings with 
any officers, agents or employees of the Nevele? 
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MR. ECKSTEIN, I object unless they are limited 
to officers. 

o Did you have a conversation with a Mrs. Miriam 
Slutsky? 

A Yes , i did. 

0 Would ycu describe the conversation? 

MR. ECKSTEIN: Objection. I am going to object 
to it on the ground there is no proof a. to who this lady is 
,nd Wh * th * r or not she is an officer. 

0 Did Mrs. Slutsky describe what her role at the 

Nevele was? 

MR. ECKSTEIN: Objection. 

THE COURT, I Will take it as i . ild hefore 

That-. i» connection with the husband's testimony. 

0 Did Mrs. Slutsky tell you what her position was at 
the NEvele? 

A She was in charge. 

the COURT, Did she, ye. or no? 

THE WITNESS: No. 

o Did She tell you what role she served at the 
Nevele? 

u K * Snz »' Objection, if your Honor pi...., 

that's the same question in different words. 

THE COURT, Read the other question. I think he sal< 






i 


1 

I 

137a 

20 S. Tobin-direct 97 

2 

officer then. 

3 

(Whereupon, the pending question was read back 

4 

by the reporter.) 

5 

THE COURT: i will take it. 

6 

A No. 

7 

Q Did she tell you what duties she performed at the 

8 

Nevele? 

9 

MR. ECKSTEIN: Objection as leading. 

10 

THE COURT: Sustained. 

11 

Q Aid Mrs. Slutsky in any way describe to you what 

12 

authority if any she had at the Nevele? 

13 

MR. ECKSTEIN: Objection. 

14 

THE COURT: Sustained. 

15 

She has already said she hadn't been told what her role 

16 

was or what office she held. 

17 

MR. WOLFF: I think there is a distinction between 

18 

those, your Honor. 

19 

THE COURT: Between what? 

20 

MR. WOLFF: My last question and the previous one. 

21 

THE COURT: I didn't notice any substantial dif- 

22 

ference . Sustained . 

23 

Q What did Mrs. Slutsky tell you? 

24 

MR. ECKSTEIN: Objection. 

25 

THE COURT: Sustained. 


V 
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* 2 

questions. Counsel may object to relevancy. The way it 


3 

should be dons is for you to indicate which inte -rogatory 


4 

you wish to offer end then 1 will a «* counsel if heobjects 


5 

on relevancy grounds, usually. 


6 

Which one is it? These are whose interrogatories? 


7 

MR. WOLPF: The answers to the interrogatories— 


8 

THE COURT: You have questions, whose questions? 


9 

MR. WOLFF: Plaintiff's questions, your Honor. 


10 

THE COURT: Which ones? 


11 

MR. WOLFF: Question number three. 


12 

THE COURT: State all of them. 


13 

f 

MR. WOLFF: Four, six and eight. 


14 

THE COURT: Is that all? 


15 

HR. WOLFF: Yes, your Honor, 


16 

THE COURT: You might tell me which, if any of 


17 

these, you object to, Mr. Eckstein? 


18 

MR. ECKSTEIN: If I may be so bold, I can't locate 


19 

the interrogatories in my file. Can I yt >urs? 


20 

the COURT: Do you have any objections? 


21 

MR. WOLFF: I can read the questions. 

1 

22 

THE COURT: You cannot read the questions. They 


23 

cannot be read until the question of relevancy is decided. 


24 

You shouldn’t have suggested it. 

I 

25 

MR. ECKSTEIN: No objection. Judge. 
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THE COURT: All right. Read three. 

MR. WOLFF: (Reading) : 

"Q When Nevele, through its agents, servants or 
employees—" 

THE COURT: I don't know that I have those here. 
Counselor. Wait a minute. Do you have a copy? 

MR. WOLFF: Just a copy. 

THE COURT: What did you do with the originals? 
MR. WOLFF: They were filed with the Court. 


THE COURT: These would be filed by your firm, woulc 


they? 


MR. WOLFF: Yes. 

THE COURT: All right. I have it now. 

MR. WOLFF: (Reading): 

"Q When Nevele through its agents, servants or 
employees made any check, investigatory search into 
Stevens' ability to perform services? 

"A Yes, interview as to qualifications to do the 
work for which he was hired." 

Part B — 

THE COURT: You Just read 3A. 

MR. WOLFF: B, "The nasies , addresses, phone numbers 
and job descriptions of all agents, servants and/or 
employees of Nevele who made the check, investigatory 


•f* 
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research referred to in A above? 

"A Alice McDole, housekeeper, Nevele Hotel, 
Country Club. " 

3C, "The dates when all such checks, investigatory 
research were made. 

"A On or about July 8, 1970." 

D, The names, addresses, phone numbers of all 
persons contacted or responsible to with respect to 
such checks, investigations or research. 

"A Stevens." 

E, "The date, center and recipient or author of 
all correspondence, memoranda or other documents which 
discuss in any way the checks, investigations or re- 
search by Louis referred to in A above. Attach a com- 
plete copy of each such document." 

E, item 3A does not refer to checks, investigation^ 
or research by Louis. 

4, "For how long was Robert Stevens employed at thj 
Nevele Country club prior to July 11, 1970 ? 

"A July 8, 1970." 

6, "Did Nevele interview Stevens prior to per- 
mitting Stevens to work for the Nevele? 

"A Yes." 

B, The name, addresses, phone numbers and job 








I 


1 

2 

3 

4 

5 

6 


7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


jqv 29 


146a 


106 


•re you? 


MR. WOLFF* No, your Honor. 
the court* Now you rest? 

MR. WOLFF* Now I rest. 
the COURTS This is final? 

MR. WOLFF: This is final. 
the COURT! NOW the jury may go. 

(Jury left courtroom.) 

the COURT. You aren't going to make any motions. 


M*. WOLFF: I want to make a proffer with respect 
to Hre. Tobin 1 * testimony. 

the COURT! My heavens, don't you understand that 
if I accepted the proffer I would need the jurors? Your 
-thod of conducting the trial is anythin, but conducive to 

“ * CCeler " ti0n ° f the - Have what it seems some 

theatre, they ,o i„ and they go out. 1 don't like it. i' m 

50i " 9 tC teU yOU ~ ri9ht «d now. If there is any „o r . 

Of this concealed weaponry you just get it out of your system 


now. 


"hat is the proffer you want to make? 

MR. WOLFF. The proffer with respect to the ques- 
tion. asked Mrs. Tobin to which objection, were made and 
sustained— 


the courts You're going over those again? 


I 

I 
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MR. WOLFPs NO. 


THE COURT: Just the way you did as to Mr. Tobin? 

MR. WOLFF: I was going to summarize and say that 
the proffer made with respect to Mrs. Tobin as to the ques- 
tions asked about conversations with Mrs. Slutsky, her 
daughter's dating habits, incidents and changes in the daughter 
after the incident and why they went to the Nevele, those 
answers would be the same as those which I proffered on behal:' 

of Mr. Tobin. 

THE COURT: Are you through with the proffer? 

MR. WOLFF: If the Court deems It necessary I 

will expand upon it. 

THE COURT: I don't deem anything necessary for 
a plaintiff. Counselor. That's up to plaintiff's counsel. 

I'm not going to be put in a position as to telling you, or 
to a defendant, as to what he should or should not prove. 

Are you through with your proffer? 

MR. WOLFF: I offer the same proffer with respect 
to Mrs. Tobin as I offered with respect to Mr. Tobin in those 
questions dealing with Mrs. Miriam Slutkky, what Donna Tobin's 
dating habits and social regulations were at the time or around 

the time of the incident. 

Thirdly, what changes Mrs. Tobin noticed in her 

daughter’s behavior after the incident and, fourthly, the 
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THE COURT: Go ahead very briefly. I'm rather 
inclined, as I suggested, to gran, the motion. I don't see 
anything here which conforms with the case that was mentioned 
in the robing room this morning. 

MR. WOLFF: The testimony which would go to the 
issue of punitive damages— 

THE COURT: It has to be on the testimony which 
has been put in. Don't make the contingent. What testimony 
do you say you have put in successfully which can require the 
summation of a punitive damage question to the jury? 

MR. WOLFF: The interrogatories which show the 
total lack of concern of an institution of the reputation and 
caliber of the Nevele and one which presents itself to the 
public in the fashion— 


THE COURT: Is there anything willful about that? 

MR. WOLFF: Yes, it's willful disregard and 
willful disregard and wanton conduct are two of the many 
qualities that allow for an award of punitive damages. 

THE COURT: Is that all you want to say? 

MR. WOLFF: I want to further say that the testimon 
which was elicited but objected to and sustained— 

THE COURT: I'm not concerned with that at all. 

You should know that if you have practiced law in any court 
of higher court than some local area. You know that. You 
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C “' t b “* yOUr pr °° f something that wasn't admitted. I 
don't think I should have to explain that to you. 

MR. WOLFF i i„ addition to the interrogatories, 
your Honor, I think the testimony that Stevens, who from the 
interrogatories is a porter, was ,iv. n , 0 „ e , ort of free 
access or the ability 

THE COURT: Free access to what? 

MR. WOLFF: The key. which allowed him to get on tie 
roof and commit the act which caused the problems of this 
lawsuit. 

THE COURT: Is that all? 

MR. WOLFF: On the evidence there was received- 

the COURT, I, chat all? 

MR. WOLFF, On the evidence received, yes, your 


Honor . 

THE court: what do you say to this objection. 
Counselor? I will l. t you reply, Mr. EcX . t . ln . 

MR. ECKSTEIN: I haven't anythin, further to say. 

Judge. There has been no proof as to anv 

as to any malice, condonement, 

ratification or anything. 

THE COURT: Motion granted. 

** thare another motion? 

MR. ECKSTEIN: I move to strike that portion of 
the testimony with Mr. Tobin and Mrs. Tobin with respect to 
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the actions of the daughter after the incident. There was 
no medical connection. 

THE COURT: What do you say in answer to that, 

Mr. Wolff? 

MR. WOLFF: There is only need for medical testi- 
mony when it is of such a caliber that the average lay juror 
cannot understand and realize that a connection can be drawn. 
On such a simple, basic matter as a daughter's fear of going 
into elevators, I think you do not need — 

THE COURT: Who testified about her fear? Did 
she or the father and mother? 

MR. WOLFF: The father and mother. The father 
also testified that she would not go in the elevators alone. 
The mother talked about her turning inward, her becoming 
private. 

I think it doesn't take a doctor to tell a jury 
there is a connection between a child being molested sexually 
and her turning inward after the incident. I don't think we 
need medical testi»ony on that. 

THE COURT: What do you say on that, Mr. Eckstein? 

MR. ECKSTEIN: I object to any question of being 
molested sexually. There is no such testimony. In the secon 
place, if your Honor retails, I objected to the use of. the 
word "frightened" because that was a medical term. There is 
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no testimony at all by any doctor to connect any action or 
reaction to this particular incident. 

THE COURT: Dependent upon possible opinion and 
observation of the parents, whatever there was. 

MR. ECKSTEIN: Who knows what it was before or 
subsequent. It may be something which is medically connected 
psychiatrical ly connected. 

THE COURT: The motion is granted. 

MR. ECKSTEIN: I move to dismiss the action, the 
entire action on the ground the plaintiff has failed to prove 
any negligence on the part of the defendants Benjamin Slutsky 
and Julius Slutsky on the ground that the plaintiff has 
failed to show any scope of the employment — I withdraw that. 
Failed to prove that Stevens was employed to do what he is 
alleged to have done in this particular incident on July 11th. 

There is no action ratified by the defendants. 

His duties were as housekeeper or a porter and that's all. 

He was lounging around at the elevator. That in itself is 
not a violation of any civil act. 

THE COURT: Let's see if we can sum up your par- 
ticular thrust there. 

One, you say it was not within the scope. 

MR. ECKSTEIN: There is no proof. 

THE COURT: What else is there outside of that? 
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MR. ECKSTEIN: There was no ratification on the 
part of the defendants-- 

THE COURT: That’s unnecessary, I think. And 

the third? 

MR. ECKSTEIN: No authorisation. 

THE COURT: There is no proof of ratification and 
there is no proof of authorisation. Where that leaves us on 
this is something on which I probably should reserve. I am 
inclined to think, however, Mr. Wolff, and Mr. Eckstein, that 
there may be seme liability here and I am going to determine 
that over until tomorrow. 

MR. WOLFF: I wonder if I can put a few remarks 
on the record in response to his statement? 

THE COURT: About what? 

MR. WOLFF: His motion. 

THE COURT: You did. How many times or how many 
shots do you want? You're given a chance to say something 

about it and then you speak and then when you lose you ask for 
more. 

However, I will let you put them in as a matter 
of grace. That’s not what we practice. 

MR. WOLFF: Those are the first remarks I have made 
in response to his motion to dismiss the case. 

THE COURT: I will assume that for the sake of 


i 
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argument . 


MR. WOLFF: I will be very brief— 

THE COURT: About what motion? 

MR. WOLFF, Hi. last motion. I call the Court', 
attention to McKee ver.u. Sheridan, Inc.— 

THE COURT: I know the ca.e, I tried it. There 
«e two sentences which di.po.e of all hi. argument.. 

1 shall consider that decision fully. 

MR. WOLFF: Can X ri>RH . . 

i read into the record the one 

sentence? 

THE COURT: i don't think you need to. I know 

-her. it U. I tried the case or the .ub.eguent ca.e, the 
second trial. 

MR. WOLFF: Eor the record, I think it 1 . i mport . n 
that I read it. 

the COURT : Read what? 

MR. HOLFE: From McKee into the record. 
the COURT: The decision? 

MR. WOLFF: Two lines from it. 

the COURT: I don't care to listen to one. i can 


read. 


Anything el..? I reserved on this fundamental 
notion which goes to the basic liability and i.sue. ! will 
notify you tomorrow a. to my decision on that. 
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Come into the robing room for a minute. 

(Robing room conference.) 

THE COURTs Thank you, gentlemen. 

(Trial adjourned to December 13, 1973 at 10:00 a.m,) 
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BERNARD TOBIN, et ano. 


NEVELE HOTEL, INC., et al 


71 CIV 3030 


December 13, 1073 
10:00 A.M. 


(Trial resumed, i n ooen court, -jurv nresent) 
THE COURT: We have heard the nlaintif fa ■ case. 
The defense, throunh Hr. Eckstein, wishes to Introduce 
testimony this moraine. Call your witness. Hr. Eckstein. 

HR. ECKSTEIN: if it nleases the Court, the 

defendant rests. 

THE COURT: Very well. 

I will excuse the jurv. 

(Jury left courtroom) 

THE COURT: I have an outstanding motion 
which I reserved to todav. 

I have considered it carefully and I believe 
I am compelled and I do deny that motion. 

Is there any further motion? 

MR. ECKSTEIN: At this time — 
the COURT: I don't know that there is any 
notion which could bs made since there is no difference 
now than there was yesterdav. 

MR. ECKSTEIN: I j ust want to reiterat<J the 
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motion and add to it the fact that the^o has been no nroof 
THR COURT: For the reasons vou stated vesterdav? 
MR. ECKSTEIN: Yes. 

THE COURT: I still must denv that motion, 
what do vou want to sav? 

MR. WOLFF: I think on the basis of the evidence 
oresented and the law aoDlicable that the nlaintiff would 
move for a directed verdict on the issue of the liabilitv. 

THE COURT: What do vou sav to that, Mr. Eckstein 
The motion is a directed verdict on liability. 

MR. ECKSTEIN: I will -join in that motion, .Tudae. 
THE COURT: You will? 

MR. ECKSTEIN: Yes. 

THE COURT: The motion is granted. Therefore, 
the onlv thina to submit to the jury is damaaos, counsel, 
correct? 

MR. ECKSTEIN: Yes. 

THE COURT: And vou say so too? 

MR. WOLFF: Yes, your Honor. 

THE COURT: Very well. I will have a recess. 

That means that I wish to alter rm' charcro somewhat al- 
thouah I exoected this motion. 

(Recess ) 

THE COURT: After an off the record discussion, 
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2 

However, I will allow each attorney to, you 


3 

have any cases on the subject, le t me know. In the mean- 


4 

time, I have asked one of mv clerks to look un that guen- 


5 

tion and the other clerk is coming with the charae on 


6 

damages. If you want to no to the library downstairs on 


7 

the twenty-fifth floor, <70 ahead. 


8 

MR. WOLFF: I am in agreement with the Court's 


9 

opinion . 


10 

THE COURT: I know you are. I don't ask for 


11 

mere agreement, I ask for authorities. 


12 

MR. ECKSTEIN: I need a little time on that. 


13 

Judge . 


14 

THE COURT: Do vou want to call your office? 


15 

MR. ECKSTEIN: I want to call mv office and 


16 

get the man un there who has the authority on his f inner- 


17 

tips. It nrobablv won't take too lone. 


18 

MR. WOLFF: We will briefly no to the tvnntv- 


19 

fifth floor. 


20 

(Pause) 


21 

(In the robing room) 



THE COURT: I want to sav that the combined 



efforts of mvself and my two clerks have found no case 


24 

which precludes the nrooosed action which I heretofore 


25 

directed. That is, that since a motion has been made and 
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granted unon the reauest of the nlaintiff to direct a 
verdict as to liability that there is anv reason why the 
iurv cannot trv the damaaes. I think it is nost apnro^riat*; 
that thev do. And there are other various fundamental 
Drooositions alona the sane line which mav not be directly 
in ooint but which certainly tend to establish that that 
may be done. 

What is it you wanted to do, Mr. Eckstein? 

MR. ECKSTEIN: I wanted to talk — off the 

record. 

THE COURT: Yes, off the record. 

(Discussion off the record) 

(In open court, Iurv not nresent) 

THE COURT: 1 have indicated on the record m v 
rulino. I have qranted a motion to have a direct verdict 
or enter a directed verdict aoainst the defendant on 
liability only and I therefore direct trial of the damaae 
nuestion before the iurv. 

Now, I want to know timina. How much tine — 
and maybe I asked vou this before — but this should be 
a de novo . 

' How ion<7 d ° vou need now iust to damaaes, of course 
counsel, actually need? 

MR. WOLFF : Ten minutes to open and ten minutes 
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for rebuttal. 

THE COURT: What do you mean by that? Where 
did you get that system from ? 

MR. WOLFF: It's been the system I follow in 
every other case. If I only have to argue first I ask 
for twenty minutes initially. 

THE COURT: I ask counsel if he wants to take 
that arrangement. I assume it works this way: Counsel 
will take, say, ten minutes for the direct argument and 
then you will have your time and then if he reserves ten 
out of the twenty or five out of the twenty he gets rebuttal 
That has some advantage to you because he knows what he 
is going to say. If you are not going to say it say so. 

If you are willing to take it, say yes. 

MR. ECKSTEIN: Judge, I have to modify that. 

I thought the custom was that the defendant opens to the 
jury and then the plaintiff opens to the jury and that is 
it . 

THE COURT: Yes, that is it for the opening but 
it isn't for the closings. Now I will have to enlighten 

you. 

•MR. ECKSTEIN: If you will please. 

THE COURT: I will. In the closings, in this 
court at least, unless specially modified defendant speaks 
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first on summation and then the plaintiff, 


There is no 


rebuttal. 


MB. ECKSTEIN. That is what I said. 

THE COURT: I didn't think you said that. Your 
memory is not too good . 

MR. ECKSTEIN: I meant summation. The defendant 
sums up first and then the plaintiff sums up. 

THE COURT: You don't want to take the other 
metnod which I — 


MR. ECKSTEIN: I thought it 


was a usual and 


customary method. 


IHE COURT: It is. I am asking you if you want 


to take it, 


MR. ECKSTEIN: No. I want the ordinary method. 
THE COURT: We Will comply with what is isually 
don e in this court. It is not the way in which you stated 
MR. WOLFF: I would request then twenty minutes, 


your Honor. 


damages? 


MR. ECKSTEIN: I want about ten minutes, Judge. 
THE COURT: You can take up to twenty. 

Get the jurors and I will have to tell them, 
what's been done. 

Did either side have any requests to charge on 
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MR. WOLFF: Yes, your Honor. 

THE COURT: If so we will have to pass on those. 
(In open court, jury present) 

THE COURT: There are no requests to charge 
from the defendant. Do you mind if I state these now or 
do you want it in the robing room, Mr. Wolff? Do you 
object to my ruling on the requests to charge now? 

MR . WOLFF : No . 

THE COURT: Number 14 is refused. 15 is granted 

as charged and 18 is refused. 

Counsel , have you copies of the plaintiffs' 

requests to charge? 

MR. ECKSTEIN: Yes. 

THE COURT: I will repeat what I said for your 

benefit. 

MR. ECKSTEIN: I have it, Judge. 

THE COURT: Do you have it, Mr. Wolff? 

MR. WOLFF: Yes. 

THE COURT: You realize, ladies and gentlemen, 
that the case is now finished insofar as the proof or 
the evidence is concerned. The plaintiffs proof has been 
submitted. The defendant has chosen within its right 
not to submit any proof and no other development has been 
made which will shorten the summations and it will shorten 
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your duties. At the pre-trial the only issues which are 


3 

to be submitted to you or the only issue is damages. 1 


4 

shall charge you subsequently on that and the only issue 


5 

which will be considered by the attorneys in their respect- 


6 

ive summations is damages. 


7 

Now, a word about summations generally. Summatior 

IS 

8 

must be based upon the facts which were admitted into 


9 

evidence. Nothing that is not in evidence is properly 


10 

referred to by counsel in the summations. They realize 


11 

that. That will be, no doubt, adhered to. 


12 

Secondly, the order of the summation is inverse 


13 

to that of the opening statements. in the opening state- 


14 

ments the plaintiff cane first and the defendant came 


15 

second. in the summations it is reversed because the 


16 

plaintiff has the burden of proof of not only having the 


17 

proof on liability but it has the burden of proof on what 


18 

the damages are. Accordingly we will hear first from 


19 

defense counsel, Mr. Eckstein. 


20 

MR. ECKSTEIN: If it pleases the Court, Mr. Wolff, 


21 

ladies and gentlemen of the jury: May I, on behalf of all 


22 

of us, thank you for your patience and your kind attention 


23 

which you -gave us during the course of this trial. To 


24 

get right down to the cr*ux of this case I am going to review. 


25 

to the best of my recollection, the testimony which you 

L 
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heard from the witnesses. 

Starting with Donna, I recollect that she testified 
that she and her parents arrived at the hotel on July 7th 
and were to stay there for a week and remained for a week 
and left on July 14th. I further recollect, and I want 
to say to you that my recollection is not taken for granted. 
It is your recollection and nobody else's which determines 
your verdict. Donna testified that on July 11th at around 
3:00 o'clock she had come back from horseback riding and 
was going to change her clothes. She awaited at the 
elevator and one who she later discovered to be Robert 
Stevens was at the lobby lounging around and doing nothing 
else. She pushed the button and the elevator arrived. 

She entered the elevator, pushed a button for her floor. 
Stevens followed her, pushed a button for the top floor 
and they proceeded up. At that time a knife was put to 
the body of Donna and they went to the roof and an incident 
took place, an incident which we are very sorry occurred 
but an incident over which we have no control. 

After the incident she went downstairs. He left 
the roof with her, went down one floor, could not get the 
elevator end she went downstairs to the lobby of the hotel 
and at that point thcr® was no further testimony. 

There isn't a scintilla of evidence of any 
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THE COURT: Disreqard that statement. That of 
course is in effect water over the dam. I have decided that 
these defendants are liable. Proceed with other matters about 
whatever the contentions are relative to damacres. 

MR. ECKSTEIN: It is my contention, Judoe, that 
this is all part of the damaoes. Puttinq the hands into 
the pocket of my clients to compensate this nlaintiff for 
somethinq over which we had no control and did not 
authorize. That is my contention. 

THE COURT: I aqain say that the jury must dis- 
reqard that statement. Don't mention it any more. 

MR. ECKSTEIN: Ladies and qentlemen, I say to 
you that as far as the testimony of the witness on behalf 
of the plaintiff is concerned there isn't a scintilla of 
evidence which would cause you to pay to this qirl any money 
by reason of the fact that there has been no proof as 
to humiliation and there is absolutely no proof as to out 
of oocket expenses. If you believe me from that point I ask 
you for a verdict in favor of the defendants. 

THE COURT: Mr. Wolff. 

These are damaqes only insofar as the vounq lady 
is concerned. There is no claim here for any damaqes sus- 
tained by the father. 

MR. WOLFF: I want to address you briefly solely 
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on the ouestion of the damaqes in this case. The Judqe has 
told vou the issue of liability has been resolved and the 
defendants are liable. 

I am not qoinq to qo throuqh the incident aqain 
because, as I told you in my openinq statement, it can only 
be classified as an incident of horror. It does no qood 
for me to describe it aqain because I am sure that after 
once hearinq that story it is firmly inqrained in anybody's 
mind no matter whether only hearinq the story or whether 
they are the person that is actually involved. 

Mr. Eckstein who represents the Nevele Country 
Club and Ben J. and Julius Slutsky and who speaks on their 
behalf savs there is no humiliation, there is no pain, there 
is no sufferinq. If vou feel that way and you aqree with 
him then you must follow his suoqestion. But I lust ask 
you to think about that incident as vou recall it and 
wrestle with thenotion that with that incident there can 
be no pain, no sufferinq and no humiliation. I cannot and 
I would not think of tellinq vou what I think the damaqes 
are because I am one and you are eiqht. Six neople who 
collectively hrinq Lo bear on this matter experiences of 
wide-ranqinq nature. 

Some of you are parents, some of you are aunts or 
uncles and know or can develop the idea of what an experience 
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like this is on a 15-year old girl like Donna Ellen Tobin. 

It is your collective experience as the six of you deliberate 
to reach a decision as to what did happen and how this did 
affect her. Then we ask you for a judgment, a judgment is 
the onlv thing you can do if it was all humanly possible, 
it would be asked to have you as the jury erase this matter 
from her mind. 

But that cannot be done. The only thing a jury 
can do is to attempt to compensate Donna for what has hap- 
pened because you know if you were her parents you would 
feel the same. If you had all the money in the world — 

MR. ECKSTEIN: This is not proper animation. 

THE COURT: I don't think the last statement is 
proper. It is theNOung lady's effect, the effect on the youn< 
lady and not the parent. 

MR. WOLFF: All I say, your Honor, and ladies and 
gentlemen of the jury, is anybody who heard this would want 
to remove this matter from her mind. That cannot be done. 

THE COURT: You said that, counsellor. 

MR. WOLF: You heard the story, you know what is 
there. I ask youto bring to bear your collective wisdom 
on this matter and return a judgment -- 

THE COURT: A verdict. There will be a judgment 
thereafter if there is a verdict. 



170a 


1 



3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


— _ 

I 

1?0 

jqk4 

MR. WOLFF: Return a verdict that will from your 
understanding of human life and your evidence and what has 
been before you that will compensate for the matter, a matter 
thatwill tell the Nevele Country Club that you understand 
what this girl has gone through, that will tell Ben J. and 
Julius Slutsky, the defendants who do not even sit here in 
this courtroom what it means. 

THE COURT: That is unnecessary. They have no 
obligation to come to this court. You may disregard that. 

MR. WOLFF: You will tell this co>».rtroom, you will 
tell everybody who learns of this verdict that you under- 
stand what this girl has gone through. 

MR. ECKSTEIN: Your Honor — 

THE COURT: Yes,, that is not exactly according to 
the best version of summation. There is no punitive damage 
here and it is compensatory only and telling people outside 
of this courtroom what was done is out of order. Will you 
olease stick to your issues and comolete your statement as 
soon as reasonable. 

MR. WOLFF: I only ask one thing, and that is 
that you return a verdict which reflects and brings to bear 
vour full understanding of this evidence and what you and you 
alone believe to be what is needed to compensat e this girl 
for this incident. 
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That is all I ask and I thank you. 

MR. ECKSTEIN: I object to that last remark. 

THE COURT: No, I don't see anythino wronq with 
that remark, counsel. I shall have to deny any objection. 

The next phase of this case will be a charqe by 
the Court. It is now 20 minutes to 12. I think the best 
thinq is to take a recess att’. -s time and ask you to come 
back at 1:00 today. Please heed my instructions. 

One more thing, I believe and I understand that 
you have elected a foreman, Mr. Sherser, No. 5, is that 
correct? 

JUROR NO. 5: Yes. 

THE COURT: When you come back will you sit in 
the number o..e place and will the young lady who is there 
sit in your place, please. 

(Jury left the courtroom.) 

THE COURT: May I have any exhibits which refer 
to damaqes. 

MR. BECK: I don't believe there are any, your 

Honor. 


(Recess for lunch.) 
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THE COURT: Ladies and gentlemen of the jury: You 
are now about to enter upon vour final function in this case 
as the jurors and to decide the facts. You are the sole 
and exclusive judges of the facts. You pass upon the weight 
of the evidence, the credibility of the witnesses and vou 
determine the reasonable inferences to be drawn. It is my 
duty now to instruct you as to the law and in turn it is 
vour dutv to accept these instructions as to the law and to 
apply them to the facts as found bv vou in the course of your 
deliberations. 

In youi determination of the facts you will rely 
solely upon your own recollection of the evidence. What I 
said from time to time and what I mav say in this charge 
or what counsel may have 3a id during the course of the trial 
or durina the course of their explanations is not to be 
taken by you in place of vour own recollection of the facts. 

No comments by counsel or by Court are evidence. 

You arc to draw no inferences ?rom them. During the course 
of this trial I have been required to pass upon questions 
concerning the admissibility of evidence. As I told you 
in the beginning ycu are the ones who determine the facts. 

It is the Court's duty to determine what facts may be con- 
sidered by you for your determination. You are to draw no 
Inferences from the Court's rulinqs with respect to the admission 
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or the rejection of evidence. Such rulinqs relate solely 
to questions of law and they need not concern you as tryers 
of the facts. Neither are you to be concerned by questions 
asked by the Court nor that the Court asked questions. 

These questions were asked solely to elicit or clarify facts 
at issue. Nothinq that the Court said is to be construed 
to indicate to you what your determination as to th e issues 
presented to you now should be except, of course, that I 
expect you to follow these instructions. 

You must completely iqnore answers by witnesses 
made either voluntarily or in response to a question where 
such answers have been stricken. They may form no part of 
the evidence and may not be considered by you in determininq 

your verdict. 

The statements made by the attorneys in their 
explanations are not facts or evidence. AS I told vou in 
the beqinninq, the evidence comes from the testimony of 
witnesses onthe stand. There were no exhibits admitted 
into evidence relative to this question which is to be 
submitted to you. And I believe there were no depositions 
read or parts of deposition, which related to these present 

issues . 

Now obviously you are to approach your duties here 
cooly end calmly without emotion. Both direct and cross 
examination should be considered. You may draw certain 



174a 





1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


1qk3 

inferences from testimony but you are not nermitted to draw 
inferences from other inferences. N'o verdict may be based 
upon soeculation or coni acture. 

We beqin with this fundamental principle, that the 
plaintiff havinq made the charqe has the burden of oroving 
the material allegations relative to the matter of damaqes 
by a fair preponderance of the credible evidence. This, the 
fair preponderance of the credible evidence, means the greater 
weiqht of the evidence. 

It refers to quality rather than the number of 
witnesses. It means that the testimony on the part of the 
person on whom the burden rests must have more convincinq 
weiqht than that opposed to it. 

You may say that a fact is proved bv a fair pre- 
ponderance of the evidence when all of the credible evidence, 
after you have considered’ the facts oresented and after vou 
have considered the credibility of the witnesses in question, 
tends to persuade vou to believe what these witnesses have 
said aqainst any other facts that may have come into the 
case. 






If it is evenly divided on a particular claim of 
damaqes then you have to determine aoainst the person who 
has the burden of oroof. As I said, the burden is on the 
plaintiff. If after considering all the evidence vou find 
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2 

that as to a given factual element it preponderates in favor 


3 

of the plaintiff then she has sustained her burden of oroving 


4 

her case by a fair preponderance of the credible evidence. 


5 

On the other hand, if the credible evidence is even 


6 

divided or if the evidence is not sufficient to produce the 


7 

burden of proof necessary then that item, of course, cannot 


8 

be sustained in favor of the plaintiff. 


9 

I mav say «| to damages: the plaintiff has the bur- 


10 

den in the first instance to prove her damages by a fair 


11 

preponderance of the credible evidence and she must establish 


12 

the nature, the extent and effect of such injuries or of this 


13 

incident which we may call it. 


14 

The defendant has no burden or obligation to come 


15 

forward with any evidence. He does not have any obligation 


16 

to disprove anything. Whether or not they do, the 


17 

remains that the defendants are entitled to a verdict as 


18 

to a given issue if the plaintiff fails to sustain her 


19 

burden of proof. Now the defendant here or the defendants. 


20 

these two owners, must respond to all damages flowing from ani 


21 

in the natur e, onseguence of this breach of duty of liabil- 


22 

ity which ha;* .ow been established. 


23 

You need not be concerned as to the reasons for thil 


24 

liability or why there is no question to submit to you on that 


25 

basis. Nor are you concerned by the mere fact that that has 


4 
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been in accordance with the law and accordance with the 



support deemed to be established. 



You are concerned only here with the measure. 



with the question of what the damaqes should be. Your 


6 

verdict on that must be based uDon the facts determined 


7 

without bias or sympathy, without emotion. These damages 


8 

cannot be remote. They cannot be speculative. They cannot 


9 

be conjectural. They are purely comoensatory . 


10 

They, of course, should be neither inadequate nor, 


11 

on the other hand, excessive. They must bear some reasonable 


12 

relationship to any harm here that the plaintiff has found 


13 

to have suffered. They are the damaqes as I have said before 


14 

resulting to the minor, Donna Tobin. 


15 

Now the plaintiff. Donna Tobin, claims damages 


16 

for mental distress. And its allied nature. There is no 


17 

claim for any other damages. With te?cect to the claim for 


18 

mental distress, that claim is limited to the actual incident 


19 

and from the time of the incident to the present. 


20 

There is no claim for future mental distress or 


21 

11 

injuries other than have been referred to already. 

t 

i 

These damages, as I have said, are called, in the 


B 

law, compensatory damages, because they are intended to 


24 

compensate this plaintiff for theinjury done to her. These 


25 

I 

compensatory damaqes are not punitive in nature. It isn't 

I 
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intended nor is it permitted for those damages to include 
punishment or to set an example or anythina of that sort. 

There is no claim in this case now for anything 
but compensatory damages. Mental distress may be severe 
when it is of such intensity and duration that no reasonable 
person should be expected to endure it. In your consideration 
of what award for mental distress the plaintiff is entitled 
to, as I noted above, you must observe the nature of the 
actions of this employee Stevens together with the effect 
of such conduct on this minor plaintiff. 

Such consideration of the effect cn this minor 
necessarily includes humiliation, embarrassment and emotional 
and mental distress experienced by her and to have occurred. 

In this respect you may consider the plaintiff's 
age at the time of the incident, which was 15. 
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Now, after having given you, I believe, the basic 
legal instructions which you muBt follow in the results in 
your deliberations I proceed to the facts. I am going to be 
very short in my treatment of the facts and please bear in 
mind that this is only my recollection. It's going to be 
brief, and you may consider all of the evidence, all of the 
testimony which relates to damages. The fact that I may not 
relate to certain testimony and that I do to other parts of 
the testimony is not intended in any way to suggest that you 
disregard any testimony. 

The infant, now eighteen years of age, fifteen 
*t the time of the incident on July 11, 1970. This occurred 
about 3:00 p.m. It began in the elevator. You heard what 
happened there. You heard what happened on the roof possibly 
to some extent subsequent to the episode on the roof, she 
described the actions of Stevens. I do not need to repeat 
them. Although she did say that she did not scream or attempt 
to run away it appears that at the time Stevens, during this 
episode, maintained a knife at her back. So much for my 

brief summary of the facts. You must decide it upon all of 
the relevant testimony. 

As I have previously indicated to you, you are the 
sole and only judge of the credibility of each and every wit- 
ness and of the facts. You are to determine credibility. You 
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have to use your own good common aenaa. You saw and heard 
the witnessea aa they teatifled and from your ordinary common 
aenae you muat determine the queetion of any credibility if 
presented to you. 

You may also take into consideration the interest 
which any witness has in the outcome of the case. Obviously 
the plaintiff Donna is interested but an interested witness 
ia not neceaaarlly unworthy of belief. It i. merely one of tt)e 
factors which you must consider. 

You came into thia jury box yeaterday and I assume, 
and I believe, without any preconceived view., idea, or opinion, 
concerning the right, of either of the., partle. here, that i. 
of the Plaintiff or of the defendanta. 

"hat you know about thia caae muat have been learned 
aolely from what ha. been pre.ent to you. Your final determi- 
nation of the amount of dam,., here muat be baaed upon the 
facts as presented in thia courtroom. Each of you, of course, 
are entitled to your own opinion but you are expected and 
required to exchange view, with your fellow juror, when you 
deliberate. And then to diacua, and to consider the evidence, 
to listen to the argument, of your fellow juror., pr.aent your 
own individual point of view and then reach an agreement aolely 

and only on the evidence and without violence to your own judg- 
merit. 
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VO, « re not to yield, for example< >impiji bec>u>e 

3 you are outnuabered. you ahould vote with the other. only 

4 if you- are convlnc . d on the evWence anj th< m 

3 it to you, th.t it i. the proper «. y to decid . the 

* =««. 0 „ the other hand, you ahouldn-t h.eit.te, i f y ou , re 

3 convinced by . fellow ju ror, to ch#nge yQur ^ pf ^ t 

9 ‘ ^ ° rt,ln * 1 “ — » ft- - Have been .rroneoue. 

Now, to return a verdict her. it „u.t be unaniaoua. 
concurred or a,r,.d upon by all of the aix delibera- 

U U " 9 JUr<>r, • 1 remi " d *>«. that plaintiff .„ d the 
- dcf.ndanta , on the other hand, are entitled to even-handed 

>3 juatice. They atand dually before you. Sympathy, bia. or 
14 Prejudice must pl« v no 

Part in your determination of these 

■ d “* 9M 1 Wi,h * - f “ *- .end any n ote. to the 

" ^ ^ ^ Let the forea.n 

U ' and 1 ft— you at no tia. . hou id 

" yOU “ K *"' r ” ° f thB "*«•- .ny mforaation conc.rn- 

" " ^ deUb8r * tl0 "* " * «— -diet or that you atand 

20 so and so and so and so. 

“ ™. , MU1 . 

“ ° f th " WhiCh yOU haV * UnaniB,ou#1 y concluded 

awarded. All of your determinations, of course, 

- -uld he made in accordance wit, these instruction. which x 
25 have now given you. 
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You are, of course, to deliberate in secret and 
after you have returned your verdict you will have concluded 
your duties here in this case. But you are not compelled 
to reveal or discuss with anyone your private impressions or 
your deliberations. You need not even listen or respond to 
any questions about fchir whibh may be asked of you. Although 
I do not order it I strongly recommend that you decline to 
talk to anyone who approaches you on this subject. 

With that I submit this case to you with the full 
confidence that you each live up to your oath of office. 

Are there any exceptions, Mr. Wolff? 


MR. 

WOLFF: 

NO, 

your Honor 

THE 

COURT: 

Mr. 

Eckstein? 


MR. ECKSTEIN: Yes, sir. 

THE COURT: Very well. 

I will excuse the two alternates now. You may get 
whatever items of any kind you have in the jury room and you , 
are to return on Monday. 

(Alternate jurors excused.) 

(Robing room conference.) 

THE COURT: What is it, Mr. Eckstein? 

MR. ECKSTEIN: I except to that portion of your 


25 


Honor's charge which states that damages are to follow from 
the date of the incident to the present date. 
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THE COURT: What do you say, Counselor? 

Anythin? wrong with that? 

MR. WOLFF: With what he says? 

THE COURT: Yes. 

% 

MR. WOLFF: Yes. I think that's how damages are 
measured. You asked me earlier in the proceedings — 

THE COURT: I want nothing but no comment and it's 
on the books. I refuse to alter it. No future damages were 
to be permitted. Anything else? 

MR. ECKSTEIN: I object to that portion of the 
charge which says that plaintiff is entitled to recover 
damages for mental distress and her present day conduct 
without any medical testimony. 

THE COURT: Any comment by you? 

MR. WOLFF: There is no need for medical testimony 
THE COURT: I have noted your objection. You have 
an exception. 

MR. ECKSTEIN: I further object to that portion of 
your Honor's charge which states that damages follow from 
mental distress without any medical testimony. 

THE COURT: Same ruling. 

MR. ECKSTEIN: That's all I have. 

THE COURT: All right. 

| 

i 
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(In open court.) 

THE COURT: Ladies and gentlemen, you may retire 


to commence your deliberations, 


(At 1:25 p.m. the jury went out to commence 


their deliberations.) 

(In open court-jury not present.) 

THE COURT: Since the reporter is here now, you may 
ask the Marshal to bring in the jury. 

(At 1:30 the jury returned to the courtroom.) 

THE COURT: Mr. Foreman, members of the jury, I 
regret that I had to call you back. I am uncertain as to 
whether I charged you with respect to one factor which you 
must consider in connection with your deliberations. As to 
the damages which you may deal with in this case you can only 
allow such damages as are proximately caused by the incident 
in question and proximately caused means that they follow 
from these acts without any intervening cause of any kind, 
that is, that they are the natural effects in the reasonable 
consideration of such acts of the man Stevens. 

MR. WOLFF: That's fine, your Honor. 

THE COURT: You may retire. 

(At 1:32 p.m. the jury retired to resume their 
deliberations . ) 

(At 2:30 p.m. a note was received from the jury.) 
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THE COURT: This is the note we just received: 

If the Jury establishes a figure that represents 
our feeling of damages incurred can we establish a figure thal 
would be free and clear of court costs and attorneys fees or 
■ust we set a figure irrespective of those costs", signed by 
***• forsmen and mark it as an exhibit. 

I suggest that I tell them that they must decide 
what they conclude has been proved by a fair preponderance of 


the credible evidence .Were the damages sustained by the 
plaintiff and that they are not concerned with anything else. 

(Court's Exhibit 1, marked.) 

THE COURT: Bring in the jury. 

(In open court- jury present.) 

(At 2*7 p. m . the jury returned to the courtroom.) 

THE COURT: I received your note, Mr. Foreman, 
which reads as follows: 

"If the jury establishes a figure that represents 
our feeling of damage. incurred can we eetebli.h a figure that 
would be free and clear of court cost.*, I think that', what 
it mean., the word, are reversed, -and attorney.' f... or must 
we set a figure irrespective of those costs?" 

My answer to that is simple. You must establish a 


figure that you believe r.pr...nt. the proof by a f.ir pre- 
ponderance of the credible evidence of the damage, .offered 
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by this plaintiff and pursuant to all of my instructions. 
Nothing else is to concern you. I think I have answered you. 
You may retire. 

(At 2:38 p.m. the jury retired to the jury room 

to deliberate upon a verdict.) 

(At 2:50 p.m. a note was received from the jury.) 
(Court's Exhibit 2 is marked.) 

(At 2:55 pm. the jury returned to the courtroom.) 
THE COURT: Call the roll. 

(J»ll called at this point.) 

TO CLERK: Mr. Foreman, have the jurors agreed 

upon a verdict? 

THE FOREMAN: Yes, we have. 

THE CLERK: Mr. Poreman, when I ask you the next 
question please say that we find that the plaifctiffs were— 
to whatever damages you find. 

Mr. Foreman, have the jurors agreed upon a verdict? 
THE FOREMAN: Yes. 

THE CLERK: How do you find? 

THE FOREMAN: He find that the damages to the 
plaintiff should be $30,000. 

THE CLERK: Ladies and gentlemen of the jury, 


listen to your verdict as it stands recorded. You say you 
find for the plaintiff in the amount of $30,000 and so say 






I 

, 
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you all? 

(Jury polled at this point.) 

THE COURTS Very well. The jury is excused now. 

Thank you for determining this Case. 

(Jury excused.) 

THE COURT: Any motion, Mr. Eckstein? 

MR. ECKSTEIN: If it please the Court, che 
defendant moves to set aside the verdict upon the ground 
that the dasiagea was awarded against the credible word of 
the evidence and against the law. 

THE COURT: The jury has spoken. This is a 
peculiar case. I don't know how I could possibly say that 

I am shocked by the verdict. I shall have to deny your 
motion. 

MR. ECKSTEIN: I move on behalf of defendants to 
set aside the verdict on the ground that it is excessive. 

THE COURT: That motion must be denied. 

MR. ECKSTEIN: Thank you. 

THE COURT: We have remaining this claim by the 
defendants , your clients, against the agency. Do you wish 
to submit any further testimony, either side on that? 

MR. ECKSTEIN: May we have a couple of days to mull 
that over. Judge so we can come back? 

THE COURT: Are you able to decide as to your side 








i 
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2 

of the question, whether you want to submit anything? 


3 

MR. ARROW: I will stand on the record as it is. 


4 

THE COURT: Your answer is that you don't want to 


5 

submit any other testimony? 


6 

MR. ARROW: 1 don't. 


7 

THE COURT: However, you may after you hear from 


. 8 

the plaintiffs. 


9 

MR. ARROW* Correct. 


10 

THE COURT: Will you tell the Court or notify the 


11 

Court and notify your adversaries here by Monday? Can you 


12 

do that? 


13 

MR. ECRSTEIN : How about by Tuesday or Wednesday? 


14 

THE COURT: Make it Tuesday. 


15 

MR. ECRSTEIN: Make it Wednesday, Judge. 


16 

THE COURT: All right. Then I shall try to fix 


17 

a time, if there is to be further testimony on either side. 


18 

I would like to have you tell me what you calculate the time 


19 

would be because I would like to fit it in. I don't want to 


20 

give up a day if it's necessary or even a half day. 


21 

I should pass out to you the usual forms which 


22 

instruct you as to the post trial papers after a non jury 





23 

trial. I don't suppose you have any here now. You will get 


24 

thee in due time. 


25 

MR. ECRSTEIN: Thank you. 





% 
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™E COURT: Very well. That's it- 

mat s it, Mr. Wolff. 

The case is ended. 

MR* ECKSTEIN: The Hetenaants ash for . „ tay Qf 

“ y d ‘ yS ° f eXeCUti ° n - We -T -ant to a PP eaI and get 
^ Paper. reaay and m . . notlce appeal _ Qf ^ 

an appeal is to be had we will * 

have to put ud » h 

^ c up a bond, naturally 

THE COURT: Y ou will 

bond . 

"* ECKSTEIN: The bond requ i red op „ ^ 

THE court: What h.r. is there* Couneei. *. Holff? 
There vlu be intere.t on It. 

MR. WOLFE, I have no objection tQ a atay ^ 
thirty days from today. 

the court, Thirty Hays stay I. granted agal „ tt 

" y eX#CUti ° n " thi * ana the clerh. however. Is 

-rectea to enter the v.raict lor ,30.000 « marked aubjact 
to the stay. 
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JUDGMENT . 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 

The issues in the above entitled action having been 
brought on regularly for trial before the Honorable 
Richard H. Levet, United States District Judge, and a 
jury on December 12 and 13, 1973, and the jury having 
returned a verdict in favor of the plaintiff, it is, 

ORDERED, ADJUDGED AND DECREED, that plaintiff, 
BERNARD TOBIN, as FATHER AND NEXT FRIEND OF DONNA ELLEN 
TOBIN, A MINOR, have judgment against the defendants, 

BEN J. AND JULIUS SLUTSKY, A PARTNERSHIP DOING BUSINESS 
AS NEVELE COUNTRY CLUB, in the amount of $30,000.00. 

Dated: New York, N. Y. 

December 18, 1973 


RAYMOND F. BURGHARDT 
Clerk 
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NOTICE OF APPEAL BY DEFENDANT NEVELE COUNTRY CLUB. 


UNITED STATES DISTRICT COURT, 
SOUTHERN DISTRICT OF NEW YORK. 


NOTICE is hereby given that NEVELE COUNTRY CLUB, 
one of the defendants above named, hereby appeals to the 
United States Court of Appeals, for the Second Circuit, 

from a final judgment entered in this action on December 
18, 1973. 

Dated: New York, January 10th, 1974 


Yours, etc. 

TROPP, GOLDFINGER & BERSON 
By LEO E. BERSON 
A Member of the Firm of: 
TROPP, GOLDFINGER & BERSON 
Attorneys for Defendant 
NEVELE COUNTRY CLUB 
Office & P. 0. Address 
500 Grand Concourse 
Bronx, New York 10351 
T0: 960-1158 

Clerk of United States District Court 
Southern District of New York 

WILLIAMS, CONNOLLY & CALIFANO, ESQS . 

Attorneys for Plaintiff 
Office & P. o. Address 
136 East 55th Street 
New York, New York 10022 

A. ALLEN STANGER, ESQ. 

Attorney for Defendant 
LOUIS EMPLOYMENT AGENCY 
Office fit P. O. Address 
10 Columbus Circle 
New York, New York 10019 
227-4821 


/ 
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CROSS-NOTICE OF APPEAL BY PLAINTIFF. 

UNITED STATES DISTRICT COURT, 

SOUTHERN DISTRICT OF NEW YORK. 

NOTICE IS HEREBY GIVEN that BERNARD TOBIN, plain- 
tiff in the above-named action, hereby appeals to the 
United States Court of Appeals for the Second Circuit 
from that part of the judgment granting the defendants' 
motion for directed verdict on the issue of punitive 
damages which was entered in this action on December 
13, 1973. 


Dated: January 25, 1974 


Respectfully submitted, 

PAUL MARTIN WOLFF 
WILLIAMS, CONNOLLY & CALIFANO 
1000 Hill Building 
Washington, D. C. 20006 
(202) 638-6565 

STUART JAY BECK 
LAYTON and SHERMAN 
375 Park Avenue 
New York, New York 10022 
(212) PL 9-7100 
Attorneys for Plaintiff 


THE REPORTER COMPANY, INC 

000000 Case and Brief Printing of all Kinds 000000001 
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Phone 607.865-413) 


oooooocoocaooooooocoooooocooooc 003000 OOC OOP 

181 Delaware Street 
Walton, New York 13856 


STATE OF NEW YORE, : 

COUNTY OF DELAWARE, : SS: 

I* William Finch , being duly sworn do depose and 

say: that I am over the age of twenty-one years and employed by 
the Reporter Company, Inc., Printers at Walton, New York. 

That on the 3rd day of April , 19 74, at the 
request of Leo E Person, Esq., Attorney at Law, 500 Grand Concourse, 
Bronx, New York, 

I served four copies of an Appendix entitled 

"Bernard Tobin vs Nevele Country Club" - two (2) copies on each of 

the following: Williams, Connolly & Califano, Esqs., Attorneys at 

Law, and 

Layton & Sherman, Esqs., Attorneys at Law, 

by depositing said 4 copies in postpaid wrapper at 4 p. m. on 
this day, in the United States Postoffice at Walton, New York, 
addressed to the above as follows, two (2) copies to each: 

Williams, Connolly & Califano, Esqs., Attorneys at Law, 

1000 Hill Building, Washington, D. C., and 

Layton & Sherman, Esqs., Attorneys at Law, 375 Park Avenue, 

New York, New York, 

ar 0 

and that there Asxs. regularly established mail routesbetween 
their respective addresses and Walton, New York. 



Sworn to before me 

this 3rd day of April , 19 74. 



JvjmN W. CLAPPERTON 

NOT AH Y PUBLIC 

crt_. TO.. 8TATH or NFW YORK 
COMMISSION EXPIRES MAR. 30. 



